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ABSTRACT 

On January 21, 2010, the Roberts Court freed corporations to spend 
unlimited general treasury funds on political advertisements, including 
those that mention candidates by name and those that are run in the 
weeks before an election. Shown by recent polls to be one of the most 
unpopular cases in U.S. history, Citizens United v. FEC promises to set 
the tone for the Roberts Court’s treatment of money-in-politics cases. 
This article shows that Citizens’s holding and reasoning flow directly 
from neoclassical economic theory, which assumes a perfect (political) 
market and resists government intervention aimed at correcting power 
imbalances and anti-competitive behavior. This laissez-faire stance is 
not new to the Court, but it had been in decline during Chief Justice 
Rehnquist’s long tenure. Citizens resuscitates a line of neoclassical 
jurisprudence that traces back to the mid-1970s, in particular to 
Buckley v. Valeo and First National Bank of Boston v. Bellotti. After 
summarizing the neoclassical assumptions of Citizens, this Article 
provides a thorough explanation and critique of these past cases which, 
in essence, imported economic theory to determine the meaning of 
democracy. Justice Stevens’s dissenting opinion in Citizens, and 
alternatives to neoclassical ideology more generally, are discussed in 
conclusion. In sum, this Article offers two basic contributions to the 
literature, the first descriptive and the second normative: it explains the 
neoclassical underpinnings of the line of cases that culminate in 
Citizens, thus offering a new way to understand the dominant ideology 
on the Roberts Court; and it provides an argument, rooted in 
institutional economic theory and separatist philosophy, that the market 
sphere should not govern the political sphere. 
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INTRODUCTION 

January 21, 2010, stands as the day that the Roberts Court solidified 
its commitment to defining democracy on the basis of a controversial 
form of economic theory. The Court used a rather mundane case, 
Citizens United v. FEC,1 as a vehicle for striking down a longstanding 
prohibition on certain types of corporate political advertising paid for by 
general treasury funds. Early evidence suggests that the Court’s decision 
will be one of the least popular in history,2 and, undoubtedly, the 
decision itself was not easy to engineer. The appeal presented an as-
applied challenge to campaign finance laws and did not claim that cases 
affirming those laws were unconstitutional per se.3 Nevertheless, the five 
conservative Justices ordered reargument on the constitutionality of 
those past cases and converted the appeal into a facial challenge to 
campaign finance laws.4 Because no factual record on these questions 
had been developed at trial, the Court relied almost exclusively on 
amicus briefs for evidence on the overarching questions it had decided to 

                                                        
1 130 S. Ct. 876 (2010).  
2 See Dan Eggen, Poll: Large Majority Opposes Supreme Court’s Decision on 
Campaign Financing, WASHINGTON POST, Feb. 17, 2010, available at http://w
ww.washingtonpost.com/wp-dyn/content/article/2010/02/17/AR201002170115
1_pf.html (noting that 85% of Democrats, 76% of Republicans, and 81% of 
independents polled are opposed to the ruling (with a margin error of plus or 
minus 3 percentage points)). 
3 See Citizens, 130 S. Ct. at 888–96 (discussing why the claim cannot be 
resolved on grounds narrower than a facial challenge); see also id. at 892–94 
(discussing the facial challenge and its relationship to the original claim 
presented). 
4 It is for this reason that Justice Stevens writes that “the question [of §203’s, 
Austin’s and McConnell’s constitutionality] was not properly brought before 
us. . . . Our colleagues’ suggestion that ‘we are asked to reconsider Austin and, 
in effect, McConnell’ would be more accurate if rephrased to state that ‘we have 
asked ourselves’ to reconsider those cases.” Id. at 931 (Stevens, J., dissenting) 
(citation omitted).  
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entertain.5 What in the hands of less emboldened jurists might have 
been a narrow decision quickly blossomed into a brave declaration, 
indeed a manifesto, that swept away prior caselaw and hard-won 
legislation.  

Two things stand out in the majority opinion: first, it espouses a 
dogmatic, free market form of economic theory; and second, it is printed 
on the pages of a judicial opinion that authoritatively defines the terms of 
the First Amendment. This combination of capitalist ideology and 
caselaw makes up what I call neoliberal jurisprudence,6 the use of 
neoclassical economic theory as judicial reasoning. Although 
neoliberalism “is anything but a succinct, clearly defined political 
philosophy,”7 all concede that it is a political philosophy based on a 
particular variant of economic theory and that it is intended to fashion a 
political order friendly to capital. The Chicago School brand of 
neoliberalism is most relevant here, as it is credited with “the idea that 
much of politics could be understood as if it were a market process, and 
therefore amenable to formalization through neoclassical theory.”8 Based 
on the claim that voters and politicians are only out to maximize their 
own gains, neoliberalism sees “the state [as] merely an inferior means of 
attaining outcomes that the market could provide better and more 
efficiently.”9 With regard to its instrumental purposes, neoliberalism is 
based on two realizations: “[t]he [m]arket would not naturally conjure 
the conditions for its own continued flourishing”; and, accordingly, the 
state must be “reengineer[ed] . . . in order to guarantee the success of the 
market and its most important participants, modern corporations.”10 I 
later explain the core precepts of neoliberal jurisprudence as espoused by 

                                                        
5 Justice Stevens noted, and the majority could not pretend otherwise, that “the 
record [in the case] is not simply incomplete or unsatisfactory; it is 
nonexistent.” Id. at 933 (Stevens, J., dissenting).  
6 This phrase has been used very little within the legal literature, retrieving only 
two hits within the “U.S. Law Reviews” database on LexisNexis as of February 
18, 2010. It has been described as filling the vacuum left by “Realism’s failure 
to develop a normative discourse,” employing a “conception of [moral] limit[s] 
[that has] robbed democracy of many of its finest possibilities,” and “a form of 
liberal individualism modified by the glaring failure of Lochner-era 
jurisprudence.” Anthony E. Cook, The Death of God in American Pragmatism 
and Realism: Resurrecting the Value of Love in Contemporary Jurisprudence, 
82 GEO. L.J. 1431, 1432–33, 1498 (1994). The phrase has not been used in the 
context that I have laid out above.  
7 Dieter Plehwe, Introduction to THE ROAD FROM MONT PÈLERIN: THE MAKING 
OF THE NEOLIBERAL THOUGHT COLLECTIVE 1, 1 (Philip Mirowski & Dieter 
Plehwe eds., 2009). 
8 Rob Van Horn & Philip Mirowski, The Rise of the Chicago School of 
Economics and the Birth of Neoliberalism, in THE ROAD FROM MONT PÈLERIN 
139, 162, supra note 7. 
9 Id. 
10 Id. at 161 (internal quotation marks omitted). 
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the Court. For now, it suffices to note that it is a jurisprudence that 
borrows openly from neoclassical economic theory and that its goals do 
not include efficiency, for neoliberalism relies not on evidence but on 
general precepts. Incorporated into caselaw, neoliberalism becomes an 
explicitly ideological variant of legal philosophy that seeks the creation 
of an unregulated market for political goods. 

A close reading of Citizens reveals that the five conservative Justices 
of the Roberts Court have redefined democracy on the basis of this free 
market approach to constitutional values. This much is evident in the 
principles affirmed by the majority: corporations have a First 
Amendment right to political speech; a restraint on how that speech is 
funded is a constraint on speech itself; political speech must occur in an 
unregulated market; the government is untrustworthy and corporations 
are trustworthy; the only acceptable role for government in regulating 
money in politics is to prevent quid pro quo corruption; enhancing the 
voice of some by restricting the voice of others is unconstitutional; 
undue influence and unequal access are perfectly democratic and 
compatible with public trust in the system; and an open market is 
necessarily competitive and home to diverse viewpoints that inform a 
vigilant and independent electorate. 

Because the neoliberal approach reshapes democracy in the image of 
capitalism and will likely remain dominant for decades to come, it must 
be exposed, understood, and debated.11 My analysis proceeds in four 
parts: Part I summarizes the most important propositions contained in 
Citizens and identifies their basis in neoclassical prescriptions. This 
exercise leads us to suspect that an economic theory of democracy has 
triumphed but does little to explain that theory’s meaning or genesis. 
Parts II and III do this work, tracing Citizens’s principles back to 
Buckley v. Valeo12 and First National Bank of Boston v. Bellotti.13 It was 
in these cases that Citizens’s principles were established in law, and 
those principles are still best analyzed there, in their original context. 
Part IV situates the Citizens dissent in the context of alternatives to 
neoclassical jurisprudence.  

I. CITIZENS UNITED: A NEOCLASSICAL RESPONSE TO THE SPECTER OF 
CORPORATIONS 

The restriction on corporate political activity at issue in Citizens, 2 
U.S.C. § 441b, had its roots in the Tillman Act, passed over one hundred 

                                                        
11 Because of these purposes and the considerable amount of analysis needed to 
bring them to fruition, this Article does not provide a full analysis of the 
opinions that have opposed Citizens’s principles. 
12 424 U.S. 1 (1976). 
13 435 U.S. 765 (1978). 
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years ago.14 Its title, “An Act [t]o prohibit corporations from making 
money contributions in connection with political elections,” conveys the 
Tillman Act’s limited coverage.15 Corporate (and union) expenditures 
were not restrained until the passage of the Labor Management Relations 
Act in 1947.16 Section 441b was based substantially on the historical 
experience underlying these earlier pieces of legislation. It targeted only 
corporate (and union) expenditures and was not challenged in Buckley. It 
was included in and amended by § 203 of the Bipartisan Campaign 
Reform Act (BCRA) of 200217 and affirmed by the Court in McConnell 
v. FEC.18  

Section 203 left genuine issue ads alone19 but prohibited the use of 
general treasury funds for express advocacy and electioneering 
communications, the sort of speech that bears specifically on a given 
candidate for election.20 McConnell’s reasoning in upholding this law 
traces back to an earlier case, Austin v. Michigan Chamber of 
Commerce,21 which validated a government interest in restraining the 
disproportionate financial power of corporations within the political 
sphere. Citizens’s neoliberal philosophy dictated that Austin be 
overruled.  

Sections 441b and 203 belonged to a small family of laws that 
regard corporations as a threat to the political sphere. These laws are 
based on the political experience of the Nation beginning, most 
concretely, with the post–Civil War increase in corporate power and the 
era of the Robber Barons. This experience continued through the 1970s 
and into the current millennium as reflected in consistent congressional 
support for several complementary packages of campaign finance 
reform.22 The sympathetic political theory of a majority of justices 

                                                        
14 See Tillman Act of 1907, Pub. L. No. 36, ch. 420, 34 Stat. 864–65 (1907). 
15 Id. at 864. 
16 Citizens United v. FEC, 130 S. Ct. 876, 900 (2010). 
17 See §203, 2 U.S.C.A. § 441b(b)(2) (West 2006). 
18 540 U.S. 93, 203–09 (2003). 
19 Such ads do not support or attack any particular candidate but rather, as their 
name suggests, present a point of view on a political issue. See McConnell, 540 
U.S. at 207 (discussing issue ads and their importance). 
20 See Citizens, 130 S. Ct. at 887–88 (describing the terms of the law at issue). 
21 494 U.S. 652 (1990). 
22 Congress and federal courts heard evidence on the effects of concentrated 
wealth on democratic integrity, the campaign financing arms race, the role of 
lobbyists and the demands of the mass media environment, and the myriad ways 
in which the role of wealth undermines the values of popular sovereignty and 
political equality. A great deal of this evidence and the character of Congress’s 
concern is detailed in McConnell, 540 U.S. at 115–34. There, the Court 
discusses the political power of corporate wealth, large campaign contributions, 
soft money contributions, and issue advertising and reviews evidence, some of 
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within the Rehnquist Court led to an emerging jurisprudence of 
democratic integrity based on the sense that enormous aggregations of 
corporate wealth corrupt the political process.23  

The narrative that triumphed from these approximately 150 years of 
historical struggle is one we might call “the specter of corporations.” 
Relying on principles of corporate law,24 this narrative maintains that 
corporations are single-minded in the pursuit of profit. It follows that 
they attend to the political sphere for the sole purpose of ensuring that 
the politicians in office and laws in force are conducive to profitability.25 
This narrative, which insists that corporate wealth destroys political 
equality and must therefore be cordoned off from the political sphere, is 
the last remaining bit of opposition to the full incorporation of corporate 
citizens into political society.26 Corporations have enjoyed tremendous 
gains in economic and political rights since the late 1800s, including 
rights to legal personhood and Bill of Rights protections originally 
intended for natural persons.27 The last front for corporate power lies in 

                                                                                                                            
which came from Congressional investigations, that the integrity of the electoral 
process is compromised by corporate electioneering.  
23 I am referring principally to Austin and the parts of McConnell that validate a 
definition of corruption inclusive of notions of undue influence and wealth-
based distortion of the political process. 
24 See Dodge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919) (“A business 
corporation is organized and carried on primarily for the profit of the 
stockholders. The powers of the directors are to be employed for that end. The 
discretion of directors is to be exercised in the choice of means to attain that end 
and does not extend to a change in the end itself, to the reduction of profits or to 
the nondistribution of profits among stockholders in order to devote them to 
other purposes.”); Donald E. Schwartz, Defining the Corporate Objective: 
Section 2.01 of the ALI’s Principles, 52 GEO. WASH. L. REV. 511, 512–13 
(1984) (discussing the primary importance of economic objectives in the 
corporate legal form); cf. KENT GREENFIELD, THE FAILURE OF CORPORATE LAW 
(2006) (arguing for progressive legal reforms). 
25 See, e.g., JOEL BAKAN, THE CORPORATION: THE PATHOLOGICAL PURSUIT OF 
PROFIT AND POWER 60 (2004) (“Nothing in [the corporation’s] legal makeup 
limits what it can do to others in pursuit of its selfish ends, and it is compelled 
to cause harm when the benefits of doing so outweigh the costs. Only pragmatic 
concern for its own interests and the laws of the land constrain the corporation’s 
predatory instincts, and often that is not enough to stop it from destroying lives, 
damaging communities, and endangering the planet as a whole.”). On the 
corporation’s relationship to politics, see generally CHARLES DERBER, 
CORPORATION NATION (1998); THOM HARTMANN, UNEQUAL PROTECTION 
(2002); and TED NACE, GANGS OF AMERICA (2003), available at 
http://www.gangsofamerica.com/gangsofamerica.pdf. 
26 I do not mean to suggest that this narrative is categorically opposed to 
corporations. It is focused, rather specifically, on the effects of corporate power 
within the political sphere.  
27 See Santa Clara Cnty. v. S. Pac. R.R. Co., 118 U.S. 394 (1886) (deciding, 
albeit only impliedly, that corporations are legal persons); JAMES D. COX & 
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corporations’ full inclusion into the political sphere, such that their 
wealth can be freely employed for political ends.  

The “specter of corporations” narrative is vehemently challenged by 
free market political strategists, such as Bradley Smith and John 
Samples,28 as well as the five-member conservative majority of the 
Roberts Court. What emerges from the Roberts Court in Citizens is 
nothing less than a broad statement of principles that confront this 
narrative, much as the Communist Manifesto championed the specter of 
communism. I make the comparison in order to highlight just how self-
conscious and bold the Citizens opinion is, that its principles could be 
read, quite literally, as a response to the concern over the dominance of 
the corporate instruments of the bourgeois class, and that it may prove to 
be an incredibly influential political text.29 Indeed, Citizens must be 
understood as laying down the principles for the new era brought about 
by the change in the Court’s membership. These principles, incorporated 
into jurisprudence and used to judge money-in-politics cases, ensure the 
political sphere’s receptivity to corporate power.  

The result of the holding does not interest us here, however. We are 
interested primarily in the justifications for the outcome, not in the 
instrumental value of either the justifications or the outcome. We should 
take the Justices at their word that they are indeed announcing a sincere 
and correct view of political speech and how the First Amendment 
compels all levels of government to regard corporate electioneering. 
Only by taking the conservative majority at their word can we expect to 
comprehend their political philosophy, which, I aim to show, is 
borrowed almost entirely from the folkways of neoclassical economic 
theory.  

Given the character of the majority’s reasoning, it is fitting that the 
case itself was brought by a well-funded nonprofit corporation whose 

                                                                                                                            
THOMAS LEE HAZEN, CORPORATIONS §§ 1.01–1.03 (2d ed. 2002) (describing 
corporate personhood and the constitutional rights of corporations). For a 
critical account, see HARTMANN, supra note 25, at 95–200. 
28 See JOHN SAMPLES, THE FALLACY OF CAMPAIGN FINANCE REFORM (2006); 
BRADLEY SMITH, UNFREE SPEECH (2001). Both authors argue that campaign 
finance reform is a subversive political agenda aimed at suppressing speech and 
disempowering electoral challengers. Smith and Samples defend the roles of 
money and corporations in politics.  
29 See Phil Gasper, Introduction to KARL MARX & FREDERICK ENGELS, THE 
COMMUNIST MANIFESTO: HISTORY’S MOST IMPORTANT DOCUMENT (Phil 
Gasper ed., 2005) (describing the Manifesto as “history’s most important 
political document” and noting as Marx and Engels’s central target: “‘bourgeois 
society’—in other words, a society in which the bourgeois class[,] ‘the class of 
modern capitalists, owners of the means of social production, and employers of 
wage labor’ . . . is dominant”). 
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mission includes “reassert[ing] the traditional American values of 
limited government [and] freedom of enterprise.”30 The corporation, 
Citizens United, wanted to show its documentary film Hillary: The 
Movie within thirty days of the presidential primary using funds from its 
general treasury. It was dissuaded, however, by the likelihood that this 
showing would run afoul of § 441b. The definition of prohibited 
electioneering communications included broadcasts made within thirty 
days of a primary election,31 and the Federal Election Commission’s 
(FEC) regulations on point suggested that the movie was indeed covered 
by the ban.32 

Justice Kennedy crafted the majority opinion as a response to 
censorship. The rhetoric of censorship and its illegality is appealing 
because it is so firmly emblematic of the liberal democratic tradition and 
so tightly aligned with the text of the First Amendment. On its face, this 
rhetoric has nothing whatsoever to do with economic theory, and it is 
capable of obtaining the allegiance of everyday people and even 
progressive crusaders—not the demographic that normally stands for 
corporate rights. This rhetoric, however, is paper-thin. It is accompanied 
by a much more substantial concern over the maintenance of a veritable 
free market for speech.  

The opinion states that the “Government may regulate corporate 
political speech through disclaimer and disclosure requirements, but it 
may not suppress that speech altogether.”33 Much later in the opinion, 
the Court makes its case poetically and, ultimately, evasively: 

When Government seeks to use its full power, including 
the criminal law, to command where a person may get 
his or her information or what distrusted source he or 
she may not hear, it uses censorship to control thought. 

                                                        
30 See ABOUT CITIZENS UNITED, http://www.citizensunited.org/about.aspx 
(describing the organization as “seek[ing] to reassert the traditional American 
values of limited government, freedom of enterprise, strong families, and 
national sovereignty and security”) (emphasis added). Its other goals include 
“complete U.S. withdrawal from the United Nations, [and the] defeat of the 
treaty to establish a permanent U.N.-controlled International Criminal Court.” 
Id. 
31 2 U.S.C.A. § 434(f)(3)(A) (West 2011).  
32 See 11 C.F.R. §§ 100.29(a)(2), 100.29(b)(3)(ii) (2009) (including in the 
definition of an electioneering communication the condition of public 
distribution, itself defined as being capable of being “received by 50,000 or 
more persons in a State where a primary election . . . is being held within 30 
days” or by the same number of people “anywhere in the United States within 
the period between 30 days before the first day of the national nominating 
convention and the conclusion of the convention”). 
33 Citizens United v. FEC, 130 S. Ct. 876, 886 (2010). 
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This is unlawful. The First Amendment confirms the 
freedom to think for ourselves.34  

The argument that the government is suppressing speech and using 
censorship to control thought is weak for reasons that Justice Stevens 
points out in dissent. A corporation, like Citizens, is free to form a 
political action committee (PAC) that can transmit its views, each 
shareholder and employee of the corporation is free to communicate his 
or her pro-corporate views, and the corporation itself is free to speak 
about candidates most of the time (just not right before elections) and 
about issues, without mentioning candidates by name, all of the time.35 
The only restraint concerns the use of the corporate treasury to fund the 
most pointed form of political advertisements. The restraint, then, only 
pertains to where the money comes from; it does not pertain to the 
speech itself.  

The concern over censorship, although vital in general, is odd in this 
particular context. PACs are commonly founded to express the views 
that the corporation would otherwise express, but PACs are subject to 
FEC regulations requiring monthly financial reports and the BCRA’s 
disclosure requirements.36 The majority summarily concludes that these 
requirements are simply too burdensome for corporations.37 This logic 
would suggest that the going media rate for political ads is also 
censorship, since paying such rates is simply too burdensome for most 
private individuals. Moreover, and more to the point, the majority notes 
that “a PAC is a separate association from the corporation[,] so the PAC 
exemption . . . does not allow corporations to speak.”38 Indeed, a PAC is 
not, as a matter of corporate law, the same entity as the corporation 
itself.  

                                                        
34 Id. at 908. 
35 These facts are, as is to be expected, downplayed by the majority and 
emphasized by the dissent. Compare Citizens, 130 S. Ct. at 929, 942–45 
(Stevens, J., dissenting), with id. at 897–98 (majority opinion).  
36 See id. at 897 (“PACs must file detailed monthly reports with the FEC, which 
are due at different times depending on the type of election that is about to occur 
. . . . [They] have to comply with these regulations just to speak.”); Citizens, 130 
S. Ct. at 913–14 (“Under BCRA § 311, televised electioneering 
communications funded by anyone other than a candidate must include a 
disclaimer that ‘_______ is responsible for the content of this advertising.’ The 
required statement must be made in a ‘clearly spoken manner,’ and displayed on 
the screen in a ‘clearly readable manner’ for at least four seconds.”) (internal 
citation omitted). 
37 See Citizens, 130 S. Ct. at 897 (“Even if a PAC could somehow allow a 
corporation to speak—and it does not—the option to form PACs does not 
alleviate the First Amendment problems. . . . PACs are burdensome 
alternatives[,] . . . expensive to administer and subject to extensive 
regulations.”). 
38 Id. 
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In this narrow sense, censorship was indeed afoot in the pre-
Citizens regime. Although corporate views could be expressed in a 
number of ways and disproportionate economic power could be brought 
to bear in favor of those views even in the final weeks before a federal 
election, a corporation was not permitted to support or oppose a 
particular candidate through the booming voice of its general treasury in 
that time period. It takes some digging to discover why this narrow 
limitation on corporate speech matters to the Citizens majority. Relying 
primarily on Bellotti, the Court states that “First Amendment protection 
extends to corporations,”39 but this principle is not enough to explain the 
Court’s holding. As Justice Stevens notes in dissent, First Amendment 
protections are not absolute. They vary across actors and contexts.40 
And, as Bellotti states, “[w]hether or not a particular [constitutional] 
guarantee is ‘purely personal’ or is unavailable to corporations for some 
other reason depends on the nature, history, and purpose of the particular 
constitutional provision.”41 The reason for the protection, therefore, must 
have to do with the actor and speech in question, or with the purpose of 
the First Amendment. 

The Citizens opinion says little about the value of corporate speech 
itself. It notes that “[c]orporations and other associations, like 
individuals, contribute to the ‘discussion, debate, and the dissemination 
of information and ideas’ that the First Amendment seeks to foster.”42 
What little the opinion does say serves to distract from the differences 
between legal and natural persons. Corporate speech, like all other 
speech, forms part of the political debate. That, apparently, is all we need 
to know. And indeed, if we believe that the purpose of the First 
Amendment is stark and absolute in its simple insistence on an 
absolutely free market for political speech, then indeed nothing else is 
relevant. This is the gist of the majority opinion, but a few isolated 
points seek to make corporate speech and the free market view of the 
First Amendment more palatable. 

The majority alleges that the “Government has ‘muffle[d] the voices 
that best represent the most significant segments of the economy.’”43 
Pages later, it reminds readers that corporations “may possess valuable 
expertise, leaving them the best equipped to point out errors and fallacies 
in speech of all sorts, including the speech of candidates and elected 

                                                        
39 Id. at 889.  
40 Id. at 945–47 (Stevens, J., dissenting). 
41 435 U.S. 765, 778 n.14 (1978).  
42 Citizens, 130 S. Ct. at 900 (quoting Pacific Gas & Elec. Co. v. Pub. Util. 
Comm’n of Cal., 475 U.S. 1, 8 (1986) (plurality opinion) (quoting Bellotti, 435 
U.S. at 783)). 
43 Id. at 907 (quoting McConnell v. Fed. Election Comm’n, 540 U.S. 93, 257–58 
(Scalia, J., concurring in part and dissenting in part)) (alteration in original). 
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officials.”44 Chief Justice Roberts and Justice Scalia pay additional 
tribute to the value of corporate speech in their concurring opinions. 
Justice Scalia, joined by Justices Thomas and Alito, states that “to 
exclude or impede corporate speech is to muzzle the principal agents of 
the modern free economy.”45 He counsels that we “celebrate rather than 
condemn the addition of this speech to the public debate.”46 Chief Justice 
Roberts, joined by Justice Alito, gives us a doomsday scenario of the 
effects of the government’s plan: “First Amendment rights could be 
confined to individuals, subverting the vibrant public discourse that is at 
the foundation of our democracy.”47 Thus, although we are told that the 
Government is not supposed to evaluate the worth of speech, the 
members of the conservative majority extol the value of corporate 
speech in particular, considering it trustworthy, well informed, 
representative of important economic interests, and essential for 
democratic debate.  

The majority also implies that it is pointless and counterproductive 
to regulate corporate speech. We are informed that Austin has been 
“undermined” and that “political speech is so ingrained in our culture 
that speakers find ways to circumvent campaign finance laws.”48 The 
majority is especially uncritical about this speech, referring with implicit 
approval to the “sound bites, talking points, and scripted messages that 
dominate the 24-hour news cycle.”49 “Our Nation’s speech dynamic is 
changing,” the Court informs us, “and informative voices should not 
have to circumvent onerous restrictions.”50 Without a hint of critical 
analysis, the Court recognizes that “30-second television ads may be the 
most effective way to convey a political message.”51 Finally, we arrive at 
the reason for this seemingly positive assessment, this sense in which the 
Court is cheering on the demise of reasoned argument: “The First 
Amendment does not permit Congress to make . . . categorical 
distinctions based on the corporate identity of the speaker and the 
content of the political speech.”52  

                                                        
44 Id. at 912. 
45 Id. at 929 (Scalia, J., concurring). 
46 Id. (Scalia, J., concurring). 
47 Id. at 917 (Roberts, C.J., concurring). Chief Justice Roberts concludes that the 
government’s theory of the First Amendment would allow censorship of media 
corporations. He focuses on this possibility even though the law at issue 
exempts media corporations from its reach and the First Amendment itself 
mentions “the freedom of the press” by name.  
48 Citizens, 130 S. Ct. at 912. 
49 Id.  
50 Id.  
51 Id. at 913. 
52 Id.  
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As though applying this same rule to itself, the majority says 
nothing critical about corporate political power. The Court is, however, 
highly critical of the government. It posits certain broad assumptions and 
principles derived from the First Amendment. These assumptions and 
principles make the Court incapable of perceiving government capture 
by special interests, the psychological manipulation of expensive ad 
campaigns, or the domination of monied interests within the market for 
speech. The Court’s theory of the First Amendment demands a different 
perception instead: a vigorous, open marketplace at risk of destruction 
by meddling government forces. Under the pre-Citizens regime, 
determining whether a given corporate political advertisement 
constitutes express advocacy, for example, was a matter for the FEC. 
The majority views this power suspiciously, fixating upon the length of 
the FEC regulations, their ambiguity, and their high correlation to open-
ended and complex arguments at trial.53 Regardless of whether these 
standards lead to a restriction on corporate speech in any particular case, 
the majority considers the process itself to represent a censor’s 
determination of “what political speech is safe for public consumption,” 
an “unprecedented governmental intervention into the realm of 
speech.”54  

Before dwelling on the requirement that the realm of speech take the 
form of a free, unregulated market, the majority opinion further 
underscores the point that the government ought to be viewed as a threat 
to citizens. It describes the First Amendment as “[p]remised on mistrust 
of governmental power” and reminds readers that identity-based 
restrictions “are all too often simply a means to control content.”55 
Through a restriction on a particular actor, here corporations, “the 
Government deprives the disadvantaged [corporate] person or 
[corporate] class of the right to use speech to strive to establish worth, 
standing, and respect for the speaker’s voice.”56 As stated earlier, the 
restrictions in question allowed the corporate person, even in the weeks 
before a federal election, to publicize its views through a PAC and to 
publicize its views in the form of issue advertisements. And in the 
months before the election, the restrictions were inapplicable. The 
corporation was not, therefore, deprived of its speech rights across the 
board.  

We are also left to wonder why corporations would be entitled to 
speech if that right pertains to “worth, standing, and respect.” While 
those rewards contribute greatly to the human quest for self-realization 
through membership in a community of political equals, they can offer 

                                                        
53 Id. at 895–96. 
54 Id. at 896. 
55 Id. at 898–99. 
56 Id. at 899. 
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nothing of the kind to a nexus of contracts. What they do offer the 
corporation is instrumental economic value: trust and respect are 
essential to success in the economic sphere and to the ability to make 
one’s views influential in the political sphere. The purpose of both, in the 
corporation’s case, is profit.  

It is precisely this singular interest in profit and success in generating 
the same that cause resistance to corporate political participation. The 
majority goes on the defensive to explain why the superior economic 
resources of corporations do not justify government restrictions. These, 
of course, are the same resources that make it highly unlikely that 
qualified regulations could ever succeed in depriving a corporation of its 
voice, and that make it laughable to describe corporations as a 
“disadvantaged class.” The task of downplaying the significance of 
concentrated wealth is vital to overruling Austin and justifying an 
unregulated market for political speech. Austin noted that “[c]orporate 
wealth can unfairly influence elections” whether such wealth is 
channeled into expenditures or contributions.57 There, the Court 
discovered a new type of corruption that provided “a sufficiently 
compelling rationale” for restrictions on corporate independent 
expenditures.58 The Court offered this lengthy definition of the new 
corruption: “the corrosive and distorting effects of immense aggregations 
of wealth that are accumulated with the help of the corporate form and 
that have little or no correlation to the public’s support for the 
corporation’s political ideas.”59  

Relying on dissenting opinions from Austin, the Citizens majority 
finds such wealth-based arguments misplaced. It considers corporate 
money to inevitably (and appropriately) pervade public discourse:  

It is irrelevant for purposes of the First Amendment that 
corporate funds may “have little or no correlation to the 
public’s support for the corporation’s political ideas.”  
. . . All speakers, including individuals and the media, 
use money amassed from the economic marketplace to 
fund their speech. . . . “Many persons can trace their 
funds to corporations, if not in the form of donations, 
then in the form of dividends, interest, or salary.”60  

                                                        
57 Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 660 (1990). 
58 Id. 
59 Id. A similar stance had been taken by the Court in FEC v. National Right to 
Work Comm’n, 459 U.S. 197 (1982). See id. at 209–10 (stating that “we accept 
Congress’ judgment” that “the special characteristics of the corporate structure” 
create a “potential for . . . influence that demands regulation”). 
60 Citizens, 130 S. Ct. at 905 (quoting Austin, 494 U.S. at 610, 707 (Kennedy, J., 
dissenting)). 
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These remarks attempt to erase the boundary between the market and 
politics, a boundary much weakened already by a private system of 
campaign financing. This reasoning does not deal with the matter of 
corporate advantages in the economic marketplace, however. The Court 
states simply that “‘limited liability, perpetual life, and favorable 
treatment of the accumulation and distribution of assets’ . . . do[] not 
suffice . . . to allow laws prohibiting speech.”61 The Court considers it 
“rudimentary” that corporate advantages cannot trigger a diminution in 
speech rights.62 In his Austin dissent, Justice Scalia also labels this 
position “rudimentary” because he considers corporate advantages to be 
unrelated to any compelling state interest in restricting money in 
politics.63 We have come full circle.  

Whether or not corporate economic power expressed in the political 
sphere relates to any compelling state interest is a question that arises 
repeatedly in First Amendment jurisprudence. Because the law struck 
down by Citizens specifically exempted media corporations and because 
the First Amendment’s text protects the press by name, it is no answer to 
say that Austin’s rationale would enable Congress to censor media 
corporations. That, however, is the only specific rationale provided by 
the majority opinion for its conclusion that restrictions on corporate 
speech are unconstitutional.64 Accordingly, we ought to look intently at 
the general rationale provided: “Austin interferes with the ‘open 
marketplace’ of ideas protected by the First Amendment.”65 The phrase 
“open marketplace” is increasingly intended in the literal sense. The 
comparison to the concept of a free market within the economic sphere 
used to be overblown, but it is increasingly proving to be understated. In 
a free economic market, it is uncontroversial that the government must 
ensure fair play and competition by breaking up monopolies, for 
example. Yet the principles extended by Citizens, namely that “ideas 
‘may compete’ in this marketplace ‘without government interference,’”66 

                                                        
61 Id. (quoting Austin, 494 U.S. at 658–59). 
62 Id. (quoting Austin, 494 U.S. at 680 (Scalia, J., dissenting)). 
63 494 U.S. at 690 (Scalia, J., dissenting) (noting that “it would make no 
difference if the law were narrowly tailored to serve its goal, since that goal is 
not compelling.”). Justice Scalia discusses the state interest in “eliminating from 
the political process the corrosive effect of political ‘war chests’ amassed with 
the aid of the legal advantages given to corporations” (and the extent to which 
the law claiming to uphold it is narrowly tailored) at length. Id. at 688–90. 
64 The majority offers the “dangerous[] and unacceptable[] consequence that 
Congress could ban political speech of media corporations” as the rationale for 
striking down Austin’s antidistortion rationale. Citizens, 130 S. Ct. at 905. 
65 Id. at 906 (emphasis added) (citation omitted).  
66 Id. (citation omitted). 
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disregard any similar concern within the “open marketplace” for 
speech.67  

The Court notes that Austin’s antidistortion rationale is a “means to 
prevent corporations from obtaining,” in Austin’s words, “‘an unfair 
advantage in the political marketplace.’”68 The Court goes on to say that 
this rationale does not withstand Buckley, where we learned of the 
unconstitutionality of government efforts to “equaliz[e] the relative 
ability of individuals and groups to influence the outcome of 
elections.”69 Buckley was, of course, decided thirty-four years ago, well 
before Austin, McConnell, and other cases affirmed the validity of 
concerns regarding the effect of concentrated wealth in the marketplace 
of ideas. The Roberts Court has left no doubt that certain principles from 
past cases will henceforth take precedence over others. 

The open market principle is now the guiding star. Rather than 
describing the voters as having elected representatives who designed 
regulations to merely restrain corporate power and to ensure a 
competitive dynamic within the market, the Court describes the 
electorate as having been “deprived of information, knowledge and 
opinion vital to its function” by “censorship . . . vast in its reach.”70 
Considering the popularity of campaign finance reform and the 
incredible level of popular distrust of corporate power in the political 
sphere,71 the Court’s characterization of the issue strains credulity. The 
public does not view itself as deprived of information; rather, it sees 
restraints on corporate power as necessary in order to make democracy 
accountable to citizens of average means.  

The Court’s theoretical view is tenable, however, and, upon 
reflection, clear: speech occurs within a marketplace and that 
marketplace must remain as free as possible, limited only by the need to 
prevent quid pro quo corruption.72 Therefore, the government is not 
entitled to equalize power between diverse consumers and producers in 

                                                        
67 See id. at 904. 
68 Id.  
69 Buckley v. Valeo, 424 U.S. 1, 48 (1976). 
70 Citizens, 130 S. Ct. at 907 (quoting United States v. Cong. of Indus. Orgs., 
335 U.S. 106, 144 (1948) (Rutledge, J., concurring)). 
71 See Clyde Wilcox, Contributing as Political Participation, in A USER’S 
GUIDE TO CAMPAIGN FINANCE REFORM 48–51, 115 (Gerald C. Lubenow ed., 
2001) (noting the following: 77% of Americans say that “elected officials in 
Washington are mostly influenced by the pressure they receive on issues from 
major campaign contributors”; 76% believe that “Congress is largely owned by 
special-interest groups”; 71% agree that “[m]oney makes elected officials not 
care what average citizens think”; only 19% said that officials were most 
influenced by the “best interests of the country”). 
72 See, e.g., Citizens, 130 S. Ct. at 906, 908–09. 
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the marketplace for speech. When the government does so it is acting 
unconstitutionally, and we know this, not least of all, because the First 
Amendment distrusts the government. If government restricts certain 
speech at certain times, funneling it into the regulated form of the PAC, 
it must be doing so in order to suppress an unfavorable viewpoint or to 
hamstring electoral challengers. One can conclude quite simply that the 
government thus “command[s] where a person may get his or her 
information [and] what distrusted source he or she may not hear, [and 
that] it uses censorship to control thought.”73 We need not look for data 
about whether corporate speech adds new points of view to the 
marketplace or weeds them out, whether large “speech producers” 
exclude smaller ones, whether the marketplace is actually competitive, 
the extent to which expensive, focus-group tested political 
advertisements are misleading, or whether ordinary people have the 
means to participate in this market.  

The Court reminds us that the speech at issue “is public, and all can 
judge its content and purpose,”74 and that the First Amendment 
“confirms the freedom to think for ourselves.”75 If the people and the 
people’s representatives, thinking for themselves, realize that 
concentrated wealth has corrupted the political process, however, this is 
one thought that they may not act upon. The Court wishes us to believe 
that there is nothing contradictory in the operation of the First 
Amendment: it protects a vibrant marketplace of ideas, the public’s right 
to think for itself and draw upon diverse ideas in forming those thoughts, 
and corporations’ right to political speech. These various sacred 
principles are not necessarily compatible, however, and accordingly the 
majority opinion often seems out of touch.  

Anyone familiar with free market theory is familiar with this 
combination of theoretical elegance and real world unworkability. When 
facts do not line up with theory, we must ignore or discount the facts, the 
neoclassical orientation goes. We must assume, for example, rational 
behavior and the smooth flow of accurate information, and we must 
assume away cognitive errors, strange preferences for risk, 
unquantifiable utility functions, externalities, and maybe even old-
fashioned barriers to competition. The secret to the majority opinion lies 
in the simple, elegant design of a free (but not necessarily accessible or 
fair) market. It lies in the entirely unsupported assumptions that the 
government cannot be trusted but that corporations can be, and that the 
phenomena of increased influence over and access to representatives by 

                                                        
73 Id. at 908. 
74 Id. at 907. 
75 Id. at 908. 
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corporations, acknowledged by the Court, “will not cause the 
electorate to lose faith in our democracy.”76  

In contrast, evidence collected since the ruling suggests that this 
victory for corporations has in fact caused the electorate to lose faith in 
our democracy, or, at least, to lose faith in the Court. A Washington 
Post-ABC News poll conducted in early February 2011 found that 85% 
of Democrats, 81% of independents, and 76% of Republicans opposed 
the ruling.77 The findings show “remarkably strong agreement . . . across 
all demographic groups [including] those with household incomes above 
and below $50,000.”78 The general public evidently fears corruption 
where the Court does not. After laying out its non-negotiable, 
neoclassical prescriptions for an open market, the Court lays out a 
similarly dogmatic description of what corruption does not mean: “That 
[corporate] speakers may have influence over or access to elected 
officials does not mean that these officials are corrupt.”79  

Favoritism and influence are not . . . avoidable in 
representative politics. It is in the nature of an elected 
representative to favor certain policies, and, by 
necessary corollary, to favor the voters and contributors 
who support those policies. It is well understood that a 
substantial and legitimate reason, if not the only reason, 
to cast a vote for, or to make a contribution to, one 
candidate over another is that the candidate will respond 
by producing those political outcomes the supporter 
favors. Democracy is premised on responsiveness.80 

This sort of pluralism, which posits a competition among interests, need 
not be paired with disproportionate economic influence. One could favor 
pluralism but restrain immense aggregations of wealth from cornering 
the market for political influence. This is to say that the Court’s 
tolerance of immense financial inequality between political supporters, 
let us say the financial divide between Goldman Sachs and Jane Doe, 
reveals the significance of the quotation above. Influence and access can 
be obtained through wealth. Even so and even given how unequally 
wealth is distributed among citizens and as between citizens and 
corporations, this poses no problem for democracy. Democracy, we are 
told, is premised on this sort of responsiveness. Moreover, we are asked 
to believe that officeholders and candidates form their policy views 
independently and then favor the voters and contributors who hold the 

                                                        
76 Id. at 910. 
77 See Eggen, supra note 2. 
78 Id. 
79 Citizens, 130 S. Ct. at 910.  
80 Id. (quoting McConnell v. FEC, 540 U.S. 93, 297 (opinion of Kennedy, J.) 
(alteration in original)). 



 Virginia Journal of Social Policy & the Law [Vol. 18:3 412 

same views. In the next sentence, however, the Court shifts 
directions and acknowledges that financial contributions are made in 
order to produce the desired political outcomes. Even this second 
dynamic is chalked up to responsive politics. 

Given the Court’s acknowledgement that financial power can affect 
the choices of representatives, we are forced to confront the shape of 
laissez-faire democracy. In a free market for speech, even the wealthiest 
of corporations can spend unlimited funds. Former General Counsel to 
the FEC, Lawrence Noble, describes the scenario I have in mind: 
“Lobbyist to representative or candidate: ‘We have got a million 
[dollars] we can spend advertising for you or against you—whichever 
one you want.’”81 The sum could just as easily be ten million dollars. 
Responsive democracy, then, in the Court’s view, is the state of policy 
platforms and legislation that results from an actual market in which 
interested parties invest in donations and expenditures at the level 
appropriate to the intensity of their interests (or the value to them of the 
desired political outcome), discounted by their financial means and the 
projected effectiveness of the “speech” in question. This view of 
responsive democracy implies that every disorganized or poor 
constituency will receive less access to and influence over policy 
outcomes, and that this state of affairs cannot lawfully be modified by 
the government. It is a view that holds that the vote provides “the 
ultimate influence over elected officials,”82 even though other forms of 
access and influence determine who stands for election in the first place, 
which issues are emphasized, how issues and candidates are portrayed, 
and what narratives will prove dominant in the media-saturated political 
environment. 

It is not, then, just that a free market for speech is the most vibrant 
and democratic. It is also that any determination by the people or their 
representatives to the contrary is unconstitutional. The latter flows from 
the former as doctrine from faith. The majority affirmed the principle 
from Buckley that 

[T]he concept that government may restrict the speech 
of some elements of our society in order to enhance the 
relative voice of others is wholly foreign to the First 
Amendment, which was designed to secure the widest 

                                                        
81 See David D. Kirkpatrick, Lobbyists Get Potent Weapon in Campaign Ruling, 
N.Y. TIMES, Jan. 21, 2010, available at http://www.nytimes.com/2010/01/22/us/ 
politics/22donate.html (quoting Mr. Noble). 
82 Citizens, 130 S. Ct. at 910. 
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possible dissemination of information from diverse and 
antagonistic sources . . . .83 

In the end, the outcome and reasoning in Citizens follow necessarily 
from a series of principles: corporations have a First Amendment right to 
political speech; a restraint on how that speech is funded is a constraint 
on speech itself; political speech must occur in an unregulated market; 
the government is untrustworthy; the only acceptable role for 
government is to prevent quid pro quo corruption; enhancing the voice 
of some by restricting the voice of others is unconstitutional; undue 
influence and unequal access are perfectly democratic and compatible 
with public trust in the system; and an open market is necessarily 
competitive and home to diverse viewpoints that inform a vigilant and 
independent electorate. To say more about these principles is to begin an 
analysis of Buckley and Bellotti.  

The Court tells us that Austin (and McConnell’s reliance on it) 
“contravened this Court’s earlier precedents in Buckley and Bellotti.”84 
As a formalistic matter, I side with Justice Stevens’s belief that this 
statement is false. There are important factual differences between 
Austin and those earlier cases; moreover, Austin’s doctrinal 
pronouncements are carefully worded and justified so as to avoid 
running afoul of those same cases.85 Perhaps this is why Austin survived 
McConnell.  

But conventional lawyering is certainly not the point. The Austin and 
McConnell dissenters are now calling the shots, highlighting the ways in 
which earlier cases conflict with the cases they most despise. It just so 
happens that the main conflict is ideological and theoretical. This is why 
Citizens states First Amendment principles at such a high level of 
generality. Its ideological and theoretical characteristics make the 
weighing of narrow doctrinal and factual questions—or, indeed, 
evidence itself—rather unnecessary. The Citizens majority is, at this 
level, absolutely correct: in terms of their spirit and general principles, 
Buckley and Bellotti clash with Austin and support the boldest statements 
within the Citizens manifesto. 

The next two parts of the Article explain why this is so. They also 
flesh out the terms of neoclassical economic theory. My analysis will be 
descriptive and normative, seeking both to explain and to criticize, but 
even the criticisms are designed to showcase the significance of what 

                                                        
83 Buckley v. Valeo, 424 U.S. 1, 48–49 (1976) (internal quotation marks 
omitted).  
84 Citizens, 130 S. Ct. at 912.  
85 See id. at 954–61 (Stevens, J., dissenting) (discussing whether Buckley and 
Bellotti are capable of doing the work the majority suggests, and whether Austin 
and McConnell are indeed incompatible with the same). 
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those earlier cases pronounced. It is now settled that Austin’s anti-
distortion rationale and McConnell’s endorsement of sensitivity to 
concentrated wealth will be seen as just a brief parenthesis. Buckley and 
Bellotti, recently canonized by the Court, deserve our attention more 
than ever. Here I outline what specifically we should notice about them.  

II. BUCKLEY: DEMOCRACY AS A MARKET  

Buckley was handed down during a time when society was 
permeated by a sense of awe. The unregulated market had acquired a 
sort of holy status as a simple answer to longstanding and complex 
policy debates. Paul Krugman, one of the latest Nobel laureates in 
economics, characterizes the 160 years between Adam Smith’s Wealth of 
Nations and the Great Depression as the time in which a new faith 
manifested.86 “[A]n extensive body of economic theory was developed,” 
notes Krugman, “whose central message was: Trust the market.”87 He 
calls faith in the market the “basic presumption of ‘neoclassical’ 
economics.”88 The story of this faith is part of the greater story of 
America’s tumultuous experience with capitalism.89 The Great 
Depression and John Maynard Keynes’s calls for government 
intervention—including changes in fiscal policy and public works 
projects—diminished collective trust in the market. But shortly after the 
Keynesian revolution, Milton Friedman led a new push against 
government intervention under the banner of monetarism. Krugman 
describes the 1970s, Friedman’s moment, as a time when “[d]iscussion 
of investor irrationality, of bubbles, or destructive speculation had 
virtually disappeared from academic discourse,” replaced by “the 
‘efficient-market hypothesis.’”90 It was in the year of Buckley’s 
publication, 1976, that Milton Friedman was awarded the Nobel Prize. 
This was the moment in which the Court converted the then-fashionable 
efficient market hypothesis into the ratio decidendi of one of the most 
important constitutional law cases of all time.  

Buckley served as the Burger Court’s referendum on the modern era 
of campaign finance reform. From the Colonial Era through the New 
Deal Era, limitations on money in politics were accomplished in a 

                                                        
86 Paul Krugman, How Did Economists Get It So Wrong? N.Y. TIMES 
MAGAZINE, Sept. 6, 2009, available at http://www.nytimes.com/2009/09/06/ma
gazine/06Economic-t.html. 
87 Id. 
88 Id. 
89 See GEORGE A. AKERLOF AND ROBERT J. SHILLER, ANIMAL SPIRITS: HOW 
HUMAN PSYCHOLOGY DRIVES THE ECONOMY AND WHY IT MATTERS FOR 
GLOBAL CAPITALISM 172–73 (2009) (“The debate about which form of 
capitalism we should have goes far back in American history and is notable for 
its many sharp reversals.”). 
90 Krugman, supra note 86.  
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piecemeal fashion.91 The passage of the Federal Election Campaign 
Act (FECA) of 1971 and a second bundle of reforms under the same 
name in 1974 constituted the first comprehensive approach and an 
unprecedented effort by Congress—it was the beginning of a new era. 
FECA included financial limits on individual contributions as well as on 
expenditures by candidates and campaigns.92 It also contained public 
disclosure requirements, an enforcement body, provisions for the public 
financing of presidential elections, and a ban on certain corporate 
expenditures.93 Citizens correctly captures the ideological spirit of 
Buckley’s response to campaign finance reform. Laying bare this 
economic aspect of the Buckley opinion contributes to the descriptive 
question about what Buckley and, by extension, Citizens, mean and the 
normative question of how they should be assessed.  

A. ECONOMIC CURRENCY AS POLITICAL CURRENCY 

 Buckley’s per curiam opinion converts the currency of the economic 
sphere—money—into the currency of the political sphere—speech. The 
process starts attractively: “Discussion of public issues and debate on the 
qualifications of candidates are integral to the operation of the system of 
government established by our Constitution.”94 Agreed. “In a republic 
where the people are sovereign, the ability of the citizenry to make 
informed choices among candidates for office is essential, for the 
identities of those who are elected will inevitably shape the course that 
we follow as a nation.”95 Yes. The First Amendment “has its fullest and 
most urgent application precisely to the conduct of campaigns for 
political office.”96 Indeed. “[D]ebate on public issues should be 

                                                        
91 See generally KURT HOHENSTEIN, COINING CORRUPTION 3–201 (2007); 
Anthony Corrado, Money and Politics: A History of Federal Campaign Finance 
Law, in ANTHONY CORRADO & THOMAS E. MANN ET AL., THE NEW CAMPAIGN 
FINANCE SOURCEBOOK 7–47 (2005); Robert E. Mutch, Three Centuries of 
Campaign Finance Law, in A USER’S GUIDE TO CAMPAIGN FINANCE REFORM 
1–24 (Gerald C. Lubenow ed., 2001).  
92 The most important provisions for our purposes are these: Individual 
contributions to candidates were set at $1,000 and later increased to the present-
day level ($2,400) by the Bipartisan Campaign Reform Act of 2002, discussed 
in Part 3, infra; presidential candidates could not use more than $50,000 of their 
own money; the same limit in the case of congressional candidates varied 
between $25,000 and $35,000; candidates for nomination for election to the 
presidency could not spend more than $10 million; and candidates for election 
to the office of the President could not spend more than $20 million. These and 
other limits are detailed in the appendix to the per curiam opinion. See Buckley 
v. Valeo, 424 U.S. 1, 187–99 (1976). 
93 18 U.S.C. § 608(e) (1970 ed., Supp. V), 88 Stat. 1265. 
94 Buckley, 424 U.S. at 14. 
95 Id. at 14–15. 
96 Id. at 15 (quoting Monitor Patriot Co. v. Roy, 357 U.S. 265, 272 (1971)). 
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uninhibited, robust, and wide-open.”97 True. This all appears 
consistent with (if not required for) that interdependent democratic 
combination of popular participation, well-informed choices, and open 
debate.  

Into this progression of classic First Amendment statements, the 
Court proceeds to introduce a new, highly controversial element. 
“[V]irtually every means of communicating ideas in today’s mass 
society requires the expenditure of money.”98 To the “humblest handbill 
or leaflet,” money grants printing and circulation; to “[s]peeches and 
rallies,” a venue and publicity; to the massive American “electorate,” 
news and information via television, radio, and papers of record.99 Now 
the implication is clear: congressional limits placed on monetary 
expenditures reduce the “number of issues discussed, the depth of their 
exploration, and the size of the audience reached.”100  

One might think that there is still some difference between avenues 
of speech accessible to virtually everyone—such as speaking with 
people in a public square, handing out 200 humble leaflets, posting 
position papers on a website or blog, or organizing a protest in the town 
square—and speech acquired only through wealth, which might include 
a full-page ad in the New York Times, a political advertisement on ABC 
tested by focus groups and refined by psychologists, or the hiring of a 
major convention center for a rally. The accessible sort of speech is 
really just speech, while the kind inaccessible to most Americans is less 
a matter of speech as such, and more a matter of making one’s speech 
influential.101 Oddly enough, the opinion refuses to acknowledge any 
difference: “[T]his Court has never suggested that the dependence of a 
communication on the expenditure of money operates itself to introduce 
a nonspeech element or to reduce the exacting scrutiny required by the 
First Amendment.”102  

                                                        
97 Id. at 14 (quoting Mills v. Alabama, 384 U.S. 214, 218 (1966)). 
98 Id. at 19. 
99 Id.  
100 Id. 
101 Buckley simultaneously concedes and obscures this in noting that “[a] 
restriction on the amount of money a person or group can spend . . . restrict[s] 
the number of issues discussed, the depth of their exploration, and the size of 
the audience reached.” 424 U.S. at 19. A paper posted on a blog could (and 
would almost inevitably) cover more issues in greater depth than any television 
advertisement purchased for millions of dollars. Money secures a large audience 
and attractive packaging for political advertisements. It has much more to do 
with these things than with the number of issues discussed or the depth of their 
exploration. These latter variables may well be inversely correlated with 
expensive political communications.  
102 Id. at 16 (emphasis in original).  
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 The transformation is complete. If money is used to purchase 
speech, the money itself becomes part of the public sphere of politics 
and its ties to the economic sphere are cast off, rendering it too pure for 
almost any regulation. Many regulators and campaign finance reformers 
believed that money was property and that the expenditure of money was 
conduct.103 Only after exchange in a market, we might reason, can 
speech issue from chattel.  

Once this logic is neutralized, limits on money in politics are limits 
on political expression, a form of censorship, and therefore deserving of 
strict scrutiny. This line of reasoning, in which economic currency is 
transformed into political currency, represents the path through which 
economic power obtains political legitimacy, avoids regulation, and 
continues translating into political power. Speaking of the “forms and 
phrases of classical democracy,” the great economist Joseph Schumpeter 
noted this mode of achieving legitimacy: “Any opposition to an 
established regime is likely to use [the regime’s] forms and phrases 
whatever its meaning and social roots may be. If it prevails and if 
subsequent developments prove satisfactory, then these [new meanings] 
will take root in the national ideology.”104 From the bench, Justice Potter 

                                                        
103 The Buckley appellees made this argument. They drew an analogy between 
limits on money in politics and prohibitions on burning draft cards, noting that 
“any effect on communication is incidental” and that “the harms result[ed] 
directly from unlimited money, not from unlimited speech.” Brief for Appellees 
at 90, 76, Buckley v. Valeo, 424 U.S. 1 (1976) (Nos. 75-436, 75-437). This brief 
provided another excellent argument destined for failure: “We are dealing here 
not so much with the right to personal expression or even association, but with 
dollars and decibels. And just as the volume of sound may be limited by law, so 
the volume of dollars may be limited, without violating the First Amendment.” 
Id. at 12 (quoting Paul Freund, Commentary, in ALBERT J. ROSENTHAL, 
FEDERAL REGULATION OF CAMPAIGN FINANCE: SOME CONSTITUTIONAL 
QUESTIONS 71, 72 (Milton Katz ed., 1970)). The per curiam opinion was 
unsympathetic. See Buckley, 424 U.S. at 17 (“Even if the categorization of the 
expenditure of money as conduct were accepted, the limitations challenged here 
would not meet the O’Brien test because the governmental interests advanced in 
support of the Act involve ‘suppressing communication.’ The interests served 
by the Act include restricting the voices of people and interest groups who have 
money to spend and reducing the overall scope of federal election campaigns.”). 
The Court also held that the limitations placed on money were not analogous to 
reasonable time, place, and manner restrictions on speech because, unlike 
regulations on picketing, parading, and sound trucks, the “Act’s contribution 
and expenditure limitations impose direct quantity restrictions on political 
communication and association by persons, groups, candidates, and political 
parties in addition to any reasonable time, place, and manner regulations 
otherwise imposed.” Id. at 18.  
104 JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY 266 (3d 
ed. 1950).  
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Stewart heralded the definitional victory: “[M]oney is speech and 
speech is money, whether it is buying television or radio time.”105 

Money’s conversion into speech means, functionally, that money 
can remain unregulated and moneyed interests can be better represented 
in the market for political power. By making money speech, the rich can 
have more speech than the poor, and by refusing to undo this burgeoning 
market for speech, the Court has allowed political influence to become a 
commodity. Commodities must be property in order to be salable, for 
one cannot buy what is not owned, and one cannot own that which is not 
properly conceived of as property even if it is received as a gift. 
Contracts are only the vehicle for transferring ownership and, as mere 
vehicles for the transfer of legal interests, less meaningful than the 
substantive law that makes ownership possible. By conflating property 
and speech, Buckley “made property of things which never ought to be 
property, and absolute property where only a qualified property [right] 
ought to exist.”106  

The majority opinion did not take the prerogative of monetary 
speech as far as it could have, however. The Court concluded that 
contribution limits burdened freedom of expression considerably less 
than expenditure limits: “The quantity of the communication by the 
contributor does not increase perceptibly with the size of his contribution 
. . . . [which a]t most . . . provides a very rough index of the intensity of 
the contributor’s support for the candidate.”107 The Act’s contribution 
limits restricted donations to candidates and political committees only, 
not any other use of money for political purposes. So long as 
expenditures remained unregulated, contributors could turn their dollars 
into other forms of political expression. The majority opinion noted that 
such “transformation of contributions into political debate involves 
speech by someone other than the contributor.”108 And yet contributions 
are essential to political debate within a system of privately funded 
campaigns. The Court could have invalidated the contribution limitations 
on the basis of this fact. Instead, it reached a compromise by invalidating 
expenditure limits:  

The overall effect of the Act’s contribution ceilings is 
merely to require candidates and political committees to 
raise funds from a greater number of persons and to 
compel people who would otherwise contribute amounts 
greater than the statutory limits to expend such funds on 

                                                        
105 See ROBERT E. MUTCH, CAMPAIGNS, CONGRESS, AND THE COURTS: THE 
MAKING OF FEDERAL CAMPAIGN FINANCE LAW 55 (1988). 
106 See JOHN STUART MILL, PRINCIPLES OF POLITICAL ECONOMY bk. III, ch i, at 
208 (William J. Ashley ed., 1909). 
107 Buckley, 424 U.S. at 21. 
108 Id. at 20–21. 
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direct political expression, rather than to reduce the total 
amount of money potentially available to promote 
political expression.109  

This much tells us that the Court credited the intentions behind the 
Act to a considerable degree—not enough to justify limits on 
expenditures (which were construed as restricting speech directly), but 
enough to justify limits on contributions (which restricted a secondary 
sort of political expression and did not foreclose avenues for the primary 
sort). 

Relying on the statements by the parties and amici, the Court 
discerned three governmental interests behind the Act: (1) “the 
prevention of corruption and the appearance of corruption spawned by 
the real or imagined coercive influence of large financial contributions 
on candidates’ positions and . . . actions”; (2) “mut[ing] the voices of 
affluent persons and groups in the election process and thereby 
equaliz[ing] the relative ability of all citizens to affect the outcome of 
elections”; and (3) slowing “the skyrocketing cost of political campaigns 
and thereby . . . open[ing] the political system more widely to candidates 
without access to sources of large amounts of money.”110  

Noting our private system of campaign finance and increasing 
reliance on expensive media and polling technologies, the Court 
highlighted the importance of private contributions to candidates.111 In 
determining the first government interest to be constitutionally 
sufficient, the per curiam opinion invoked definitional aspects of 
representative governance: “To the extent that large contributions are 
given to secure a political quid pro quo from current and potential office 
holders, the integrity of our system of representative democracy is 
undermined.”112 The Court then validated concerns over the appearance 
of corruption, considering such concerns “critical . . . if confidence in the 
system of representative Government is not to be eroded to a disastrous 
extent.”113 Amidst these noble words, this victory for reformers, one 
must retain one’s bearings, lest one miss the fact that the same breath 
that uttered these words also defined corruption narrowly as a quid pro 
quo.  

Noting that the expenditures limited by the act were not those 
prearranged or coordinated with candidates or campaigns, the Court 
found it difficult to understand how they could produce corruption. 

                                                        
109 Id. at 21–22. 
110 Id. at 24–26. 
111 Id. at 26. 
112 Id. at 26–27. 
113 Id. at 27 (citing United States Civ. Serv. Comm’n v. Nat’l Ass’n of Letter 
Carriers, 413 U.S. 548, 565 (1973)). 
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Writing that the lack of ties between independent expenditures and 
candidates “alleviates the danger that expenditures will be given as a 
quid pro quo for improper commitments from the candidate,”114 the 
Court revealed the significance of its narrow definition of corruption. 
Defined as only an improper exchange of favors for money or the things 
that money buys, corruption is not implicated when citizens, independent 
of any campaign, use their money to speak their minds.  

Realists have pointed out that politicians’ favor could just as easily 
be earned by an uncoordinated media campaign that tips an election their 
way as by direct contributions. But the Court’s reference to “improper 
commitments” seems to also remove from corruption’s definition that 
most natural of human phenomena—that we take care of our own, of 
those who have ingratiated themselves with us. Greater attentiveness to 
one’s most powerful allies is not corruption and, in any case, it is very 
difficult to prove. It is just as likely that citizens dedicate their money to 
expensive political expenditures to promote their own points of view 
and, indirectly, the candidates who endorse those points of view, because 
those points of view are beneficial to their own interests. It could just as 
easily be the case that politicians are successful when their views line up 
with the views of society’s influential members as it could be that 
politicians provide legislative favors to influential members of society 
who advance, however indirectly, the politicians’ campaigns. The 
Court’s narrow definition of corruption also removes from its purview 
the plutocratic character of a political order dominated by wealthy 
contributors and spenders.115 If corporations can spend freely, then pro-
corporate candidates and politicians will likely have many more ads in 
their favor and those who would oppose the terms sought by 
corporations will likely be confronted with an increasingly unfavorable 
media climate.  

The Court reasoned that expenditures by candidates actually prevent 
corruption: “[T]he use of personal funds reduces the candidate’s 
dependence on outside contributions and thereby counteracts the 
coercive pressures and attendant risks of abuse to which the Act’s 
contribution limitations are directed.”116 This finding hinges on a view of 
corruption that sees no impropriety in the enjoyment of substantial 
advantages by wealthy candidates relative to poor candidates. Is there 
nothing corrupt about a system in which the great majority of 

                                                        
114 Id. at 47. 
115 See Spencer Overton, The Donor Class: Campaign Finance, Democracy, 
and Participation, 153 U. PA. L. REV. 73, 104 (2004) (“The antireformers’ lack 
of concern about disparities in wealth stems, in part, from an unwavering 
acceptance of economic market norms, even though such norms often conflict 
with democratic values and objectives.”). 
116 Buckley, 424 U.S. at 53. 
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congressmen and presidents are wealthy?117 Is not even an 
appearance of corruption generated by the overwhelming success of 
candidates who have more to spend than other candidates? If money is 
speech, then these questions are answered in the negative. Translating 
money into political activity renders it desirable, not a source of 
corruption but a source of information for the electorate.  

Because the anti-corruption interest was held insufficient to justify 
the expenditure limits, the opinion turned to the matters of equality and 
rising campaign costs at the heart of the remaining two government 
interests. Having already understood that the Court saw unlimited 
expenditures as more expressive of democracy than corruptive of it, we 
have important clues as to what comes next. After converting money into 
speech, the next greatest act of entanglement came here, in the Court’s 
decision that equality constituted a constitutionally specious motivation.  

B. THE DEVALUATION OF DEMOCRATIC CURRENCY 

In an old-fashioned sense, the amount of speech one can produce 
depends on how many points one has to make, how much energy one has 
to talk, and whether one can stir up enough good will to convince others 
that it is worth their while to listen. In the Buckley sense, it only depends 
on how much money one has to spend. Although not everyone has points 
to make, everyone does have interests to further; money purchases 
others’ time in the generation of expedient points. Not everyone has 
energy to make what points one has; money acquires the energy of 
others to do so. Certain actors and interests engender little good will; 
money buys the media time and packaging necessary to ensure an 
audience.  

It is tempting to adopt Buckley’s reasoning on the basis of our mass-
media culture alone. As Owen Fiss has noted, “today there are no street 
corners, and the doctrinal edifice that seems . . . so glorious when we 
have the street corner speaker in mind is largely unresponsive to the 
conditions of modern society.”118 And yet, there are still street corners 
and one still observes local rallies and neighborhood groups. Fiss’s point 
must simply be that the conditions of modern society render humble 
political forms ineffectual. Michael Walzer gets to the heart of the 
question: 

                                                        
117 See id. at 288 n.1 (Marshall, J., concurring in part and dissenting in part) 
(“‘In the Nation’s seven largest States in 1970, 11 of the 15 major senatorial 
candidates were millionaires. The four who were not millionaires lost their bid 
for election.’”) (quoting 117 Cong. Rec. 42065 (1971) (remarks of Rep. 
Macdonald)).  
118 Owen M. Fiss, Free Speech and Social Structure, 71 IOWA L. REV. 1405, 
1409 (1986).  
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It’s often said that the exercise of these freedoms [of speech, 
press, religion, and assembly] costs money, but that’s 
not strictly speaking the case: talk and worship are 
cheap; so is the meeting of citizens; so is publication in 
many of its forms. Quick access to large audiences is 
expensive, but that is another matter, not of freedom 
itself but of influence and power.119  

Economic power, the gatekeeper of the most influential forms of 
political communication, is unequally distributed, and so we can surmise 
that political power itself will, absent strong regulations, tend to trace the 
outlines of economic inequality.120 Buckley’s transmutation of money 
into speech feeds the source of political inequality that Congress sought 
to restrain. Nobody denies that contributions and expenditures can be 
instrumental in gaining access to officeholders.121 Moreover, as the 
Buckley Court knew, a hugely disproportionate number of Presidents and 
Members of Congress have been wealthy.122   

Buckley’s confrontation with these issues came at one of the many 
times when equality was a particularly unstable concept. Just how far 
equality was advancing was a question deeply tied up with FECA; 

                                                        
119 MICHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND 
EQUALITY 101 (1983).  
120 See, e.g., Daniel R. Ortiz, The Democratic Paradox of Campaign Finance 
Reform, 50 STAN. L. REV. 893, 901 (1998) (noting that this is a fundamental 
concern behind campaign finance reform). 
121 See, e.g., Peter Buttenwieser, Why I Participate in a Corrupt System, in 
INSIDE THE CAMPAIGN FINANCE BATTLE 311 (Anthony Corrado and Thomas E. 
Mann et al. eds., 2003) (“I am close to a number of senators and see them on a 
very consistent basis. . . . I understand that the unusual access I have correlates 
to the millions of dollars I have given to political party committees, and I do not 
delude myself into feeling otherwise.”); Paul Simon, How the Senate Was 
Corrupted by Soft Money, in id. at 317 (“[If] there were twenty phone calls 
waiting for me, nineteen of them names I did not recognize and the twentieth 
someone I recognized as a $1,000 donor to my campaigns, that is the one person 
I would call.”). 
122 See Buckley v. Valeo, 424 U.S. 1, 288 (1976) (Marshall, J., concurring in 
part and dissenting in part) (“[The] ability to generate contributions may itself 
depend upon a showing of a financial base for the campaign or some 
demonstration of pre-existing support, which in turn is facilitated by 
expenditures of substantial personal sums. Thus the wealthy candidate’s 
immediate access to a substantial personal fortune may give him an initial 
advantage that his less wealthy opponent can never overcome. And even if the 
advantage can be overcome, the perception that personal wealth wins elections 
may not only discourage potential candidates without significant personal 
wealth from entering the political arena, but also undermine public confidence 
in the integrity of the electoral process.”) Most to the point is Justice Marshall’s 
recognition of millionaires’ disproportionate success as senatorial candidates. 
See id. at 288 n.1.  
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whether the Supreme Court would concur in the irresistibility of this 
ongoing revolution was deeply tied up with Buckley. Equality’s 
revolution was particularly fruitful in the 1960s and early 1970s to a 
degree uncommon perhaps since the passage of the Fourteenth 
Amendment. At the time of Buckley’s drafting, vigorous efforts to 
enforce the Civil Rights and Voting Rights Acts were ongoing. This was 
the time when equality in matters of race, religion, gender, and national 
origin occupied the collective consciousness and legal landscape.123 Why 
not socio-economic status as well?  

The limits of formal equality were becoming clear: premising the 
right to vote on a literacy test was facially neutral but discriminatory in 
practice. Allowing enormous sums of money to influence the course of 
elections was also facially neutral but discriminatory in practice. Was 
formal equality sufficient for American democracy, or should something 
closer to equality in outcomes be required? John Rawls writes: 

[T]he constitution must take steps to enhance the value 
of equal rights of participation for all members of 
society. . . . [T]hose similarly endowed and motivated 
should have roughly the same chance of attaining 
positions of political authority irrespective of their 
economic and social class. . . . The liberties protected by 
the principle of participation lose much of their value 
whenever those who have greater private means are 
permitted to use their advantages to control the course of 
public debate.124 

Rawls, who later became one of Buckley’s principal detractors, 
developed these principles into a more formal requirement designed to 
ensure the “fair value of political liberties.”125 The mandate reads thus: 
“[T]he worth of the political liberties to all citizens, whatever their social 
or economic position, must be approximately equal, or at least 
sufficiently equal, in the sense that everyone has a fair opportunity to 
hold public office and to influence the outcome of political decisions.”126  

                                                        
123 See, e.g., Title VII of the 1964 Civil Rights Act, Pub. L. No. 88-352, 78 Stat. 
241 (codified as amended at 42 U.S.C. § 2000 (2006)) (making employment 
discrimination on these bases illegal).  
124 JOHN RAWLS, A THEORY OF JUSTICE 224–25 (1971).  
125 JOHN RAWLS, POLITICAL LIBERALISM 327 (1996). 
126 Id.; see also Ronald Dworkin, The Curse of American Politics, N.Y. REV. 
BOOKS, Oct. 17, 1996, at 19, 21 (“It is another premise of democracy that 
citizens must be able, as individuals, to participate on equal terms in both formal 
politics and in the informal cultural life that creates the moral environment of 
the community.”). 
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A crucial matter of equality was at hand: following the 
observation that one’s ability to influence the outcome of political 
decisions and to become a candidate for office varies largely on the basis 
of one’s economic resources, reformers sought to narrow the gap.127 
They sought not to redistribute income but rather to decouple income 
and political influence.  

The Buckley per curiam opinion considered such projects to run 
against the Constitution itself. The opinion had already performed 
constitutional alchemy in order to turn money into speech—that is, to 
turn economic currency into political currency. FECA and Rawls had 
announced a new stage for the democratic currency of equality. Beyond 
mere formal equality, the poor would exercise a similar quantum of 
influence. This would mean parity in access to political power, not just 
in voting rights. Confronting this egalitarian project, the Court 
performed another act of alchemy. This time, instead of viewing a value 
in its highest form, it chose to view a value in its lowest form. If 
limitations on spending were political equality in action, they would 
represent a strong purpose. But if limitations on spending were actually 
government interference in a free market—if equality were seen not in a 
political light but in an economic light—then they would embody a weak 
and impermissible goal. Thus, equality was turned into scrap metal as 
soon as gold was turned into speech. Or, to vary the metaphor, after 
economic currency became democratic currency, the next step was to 
devalue democratic currency. This was done by evaluating it in terms of 
the market sphere. There, anything beyond formal equality is a 
disfavored interference with freedom.  

Equality as Interference with the Free Market. Scrutinizing FECA’s 
limits on express advocacy of the election or defeat of a candidate, the 
Court castigated Congress for its interest in “equalizing the relative 
ability of individuals and groups to influence the outcome of 
elections.”128 What exactly was wrong with a congressional plan, passed 
by the representative branches of government, to provide for a degree of 
equality among citizens to influence elections? Although the Court’s 
response has been quoted extensively, it remains remarkable: 

[T]he concept that government may restrict the speech 
of some elements of our society in order to enhance the 
relative voice of others is wholly foreign to the First 
Amendment, which was designed to secure the widest 

                                                        
127 See, e.g., Cass R. Sunstein, Political Equality and Unintended 
Consequences, 94 COLUM. L. REV. 1390, 1399 (1994) (“A system of unlimited 
campaign expenditures should be seen as a regulatory decision to allow 
disparities in resources to be turned into disparities in political influence.”). 
128 See Buckley v. Valeo, 424 U.S. 1, 48 (1976). 
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possible dissemination of information from diverse and 
antagonistic sources, and to assure unfettered 
interchange of ideas for the bringing about of political 
and social changes desired by the people.129 

The Court rightly perceived that FECA limited the amount of speech that 
could be purchased, which would indeed enhance the relative voice of 
those who either did not wish to or could not afford to spend as much on 
political speech. Thus the speech of “some elements” (i.e., the wealthy 
or those who had pooled resources effectively) was limited while the 
speech of others (i.e., the poor or disorganized) was thereby enhanced.  

Something, however, appears wrong or at least insincere in the 
reasoning above. The Court claimed to be interested in securing 
information from diverse and antagonistic sources—that is, in 
vindicating a First Amendment goal. Although supposedly requiring 
regulations to be struck down, this goal could just as easily require the 
regulation to be upheld. The preferences of the lower socio-economic 
classes would, at least on questions of taxation and social programs, 
often be those most antagonistic to the preferences held by the wealthy. 
It is easy for a court to condemn expenditure limits by focusing on how 
equality reduces freedom. It is just as easy, however, to validate such 
limits by focusing on how equality increases freedom.  

For example, the Supreme Court of Canada, upholding independent 
expenditure limits, recently provided a strong counter to the Buckley 
quote above: 

Equality in the political discourse promotes electoral 
fairness and is achieved, in part, by restricting the 
participation of those who have access to significant 
financial resources. The more voices that have access to 
the political discourse, the more voters will be 
empowered to exercise their right in a meaningful and 
informed manner.130 

Although the Canadian justices reached the opposite result as their U.S. 
counterparts, their reasoning partially overlapped in its preoccupation 
with the effect of equality on liberty.131 More voices in the political 

                                                        
129 Id. at 48–49 (internal quotation marks omitted) (quoting New York Times 
Co. v. Sullivan, 376 U.S. 254, 266, 269 (1964).  
130 Harper v. Canada (Attorney General), [2004] S.C.C. 33 at para. 91 (Can.).  
131 The Canadian Court was not solely interested in equality’s effects on liberty. 
It also emphasized an “egalitarian model of elections.” Id. at para. 62. Still, I 
find it difficult to separate their concern for equality from their concern for 
liberty. For example, the Court wrote that “[a]dvertising expense limits may 
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discourse (equality) would lead to greater voter empowerment, 
which is to say a greater exercise of participatory rights (freedom). In 
this sense, regulations on speech can produce a greater quantity of 
speech, or at least speech from a greater number of sources. This is what 
Buckley acknowledged by warning that the speech of some cannot be 
restricted in order to enhance the speech of others. Both of these courts 
recognize, then, that increasing the participatory freedoms of some (the 
poor) requires restricting the participatory freedoms of others (the rich). 
The courts disagreed over the propriety of such a plan.  

Having to justify equality in terms of freedom gives pause. Why, 
after all, should equality be an inferior and co-dependent constitutional 
value? This deep question can be answered by responding to a more 
focused question: what assumptions lead one supreme court to validate 
the restriction of wealthy expression in the interest of equalized 
expression and the other supreme court to invalidate it? First of all, from 
within neoclassical economic ideology, one cannot fathom that 
regulations could actually increase the diversity of voices and foster the 
sort of antagonism, born of diverse interests and viewpoints, that the 
First Amendment desires. If the matter is recast as the regulation of 
consumer behavior in the economic sphere one hardly imagines 
increased diversity or helpful antagonisms as results. And yet the 
validation of economic transactions as political activity means that 
inexpensive or free forms of political activity will be overshadowed by 
expensive forms, and, as far as campaigns go, a minute percentage of 
Americans will provide the funding and shape the political agenda.132  

Surely Congress could not pass a law limiting people with an income 
above a specific figure to a certain amount of speech, but FECA did not 
do this. It only regulated how much money could be spent by certain 
entities, saying nothing about which classes of citizens could spend the 
money or about which viewpoints could be expressed. In a footnote, the 
Court did observe that no case had held such a plan to be acceptable to 
the First Amendment.133 But it strains credulity to consider this fact an 
obstacle. Most of what the Court says the Constitution means or does not 

                                                                                                                            
restrict free expression to ensure that participants are able to meaningfully 
participate in the electoral process.” Id. at para. 87.  
132 See generally Overton, supra note 115; LARRY M. BARTELS, UNEQUAL 
DEMOCRACY (2008) (providing a great deal of social science data supporting 
the proposition that the poorest 33% of Americans, those who hardly ever make 
campaign contributions, happen to be the demographic least taken into account 
by their elected representatives).  
133 See Buckley, 424 U.S. at 49 n.55 (noting the appellees’ lack of support for the 
proposition that “the First Amendment permits Congress to abridge the rights of 
some persons to engage in political expression in order to enhance the relative 
voice of other segments of our society”). 
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mean is the product of creative interpretation.134 And yet the Court, 
rejecting the government interest in “equalizing the relative financial 
resources of candidates competing for elective office,” Congress’s 
justification for placing limits on candidates’ own expenditures, said that 
“the First Amendment simply cannot tolerate [the] restriction upon the 
freedom of a candidate to speak without legislative limit on behalf of his 
own candidacy.”135 By equating money with speech, expenditure limits 
became censorship.  

Bradley Smith, an influential anti-reformer and former chairman of 
the Federal Election Commission, understands the First Amendment to 
“keep government out of the business of deciding who may speak, why, 
how, and how much, on public issues.”136 Speech is, therefore, a purely 
negative right. Smith concludes that “[i]f that barrier is broken down, 
there is little between voters and outright censorship.”137 If money is 
literally speech, then Buckley’s view on what the First Amendment can 
and cannot tolerate follows closely enough from caselaw and even the 
Constitution’s text.  

The trouble is not that the Court found a public, expressive function 
in these uses of monetary power, but rather that the Court did not follow 
through on its own discovery. If the use of money is protected precisely 
because of its public function within political expression in our 
democracy, then it is imperative to understand, first, how money can 
subvert public functions, and second, how a fundamental public value, 
such as equality, could not be invoked to temper the excesses of money 
in politics. Speech is an individual right, but its status as such derives 
from the public requirements of liberal democracy, from the need for a 
constitution to protect minorities and ensure a political order in which 
the fundamental political values of liberty and equality can manifest. If 
equality is an illicit goal for campaign finance reform, then we should 
wonder whether it is really the public function of money in politics that 
is being protected. Either a public order that relies just on liberty is being 
constructed, or the private economic order that unconventionally does so 
is being imputed to govern.138 These possibilities are one and the same. 

                                                        
134 See, e.g., H. JEFFERSON POWELL, CONSTITUTIONAL CONSCIENCE 45 (2008) 
(“The constitutional text itself presupposes that its interpreters will go outside 
the four corners of its language.”).  
135 Buckley, 424 U.S. at 55.  
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A director at the Cato Institute, whose mission is to advance 
“principles of individual liberty, limited government, free markets and 
peace,”139 puts it this way:  

Egalitarians claim that private financing of campaigns 
fosters an oligarchy where some citizens, the rich and 
powerful, have vastly more political power than others. 
A Madisonian would see a more constrained ambit for 
equality: votes would be allocated equally, but other 
forms of political participation would not have to meet 
the standard of equality in part because meeting that 
standard would impinge deeply on fundamental 
rights.140   

This is true if by fundamental rights one means unrestricted liberty, 
which as a logical principle tolerates slavery. It is not true if by 
fundamental rights one means a balance between liberty and equality. If 
restricting the liberty of some to promote the liberty of others is 
unconstitutional, then the abolition of slavery is unconstitutional. In a 
political order, liberties of all kinds must be balanced with other 

                                                                                                                            
accountable to the rich and the poor alike, capitalism makes no such claims. It is 
uncontroversial that a wealthy consumer is able to obtain far more and better 
goods than a poor consumer, and only natural that disparate levels of purchasing 
power lead to disparate signals in the market. Within democracy, of course, it is 
controversial for wealthy citizens to obtain far more and better political goods 
(i.e., access to and influence over politicians), and for their superior purchasing 
power to translate into superior political power. Democracy and capitalism, 
quite appropriately, have different relationships with equality. The point I raise 
above in text relies on this insight. If money in politics were constitutionally 
protected because money contributed to the political debate, then it would be 
permissible to limit money supposing that those limitations would encourage (as 
the Canadian Supreme Court assumed) a greater number of ordinary citizens to 
get involved in politics. Equality would be a constitutional rationale for 
campaign finance reform precisely because limiting large donations and 
expenditures would not necessarily limit speech on the whole. It would instead 
limit the domination of “large speech producers” over “small speech 
producers,” making the political market potentially more competitive and 
certainly more accessible. All of this derives from a supposed public rationale 
for protecting the role of money in politics. Because that sort of reasoning was 
rejected by the Court, we know that the protection of money in politics speaks 
to a veritable market for political goods, one in which liberty is the only 
cognizable value. This sort of market, an actual economic market, takes no 
notice of equality arguments aiming to increase the participation of 
disempowered groups. Its rules require, quite simply, that the government leave 
the market alone.  
139 ABOUT CATO, http://www.cato.org/about/ (last visited Mar. 10, 2011).  
140 JOHN SAMPLES, THE FALLACY OF CAMPAIGN FINANCE REFORM 133 (2006); 
see also JOHN SAMPLES, http://www.cato.org/people/john-samples (last visited 
Mar. 10, 2011) (describing Samples’s role at Cato).  
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fundamental guarantees, such as equality, and community norms 
such as reciprocity. Markets, after all, can (and do today) tolerate 
slavery, the selling of body parts, prostitution, and so on.141 Only 
political conceptions restrain markets.   

Liberty not susceptible to restrictions on the basis of equality or the 
liberty of others is market liberty, not political liberty. It is not that 
FECA’s equality goals were contrary to the public order. They were 
instead contrary to the notion that the public order should be part of the 
market sphere, governed by the norm of maximized freedom for 
individuals acting in their own self-interest. Attempting to correct the 
results of this system is, in the market view, inequitable. Robert 
Lekachman explains: “To its adherents, standard economics is a 
scoreboard on which people’s unequal financial status appropriately 
reflects the wide range of their individual talents and energy. By 
implication, inequality of income and wealth is actually quite 
equitable.”142 The paradox, then, is that political equality itself becomes 
an inequitable project.  

Labeling political equality as an impermissible objective under the 
First Amendment was devastating for comprehensive forms of campaign 
finance reform.143 It determined that the state could not intervene in 
society in order to ensure that the relatively poor would have a “fair 
value of their political liberties.” The reason that political equality is 
impermissible relates not just to the preservation of others’ liberties (to 
speak and spend as much as they want) but also to the maintenance of a 
certain system, as hinted in one of the Court’s many indictments of the 
congressional interests underlying the Act. The Court found the goal of 
equality intolerable because this goal infringed directly on a free market 
view of speech—indeed, a free market view of democracy. 

C. DEMOCRACY AS A MARKET  

In order to understand why money was considered speech and why 
equality was considered illicit, we must look to the market. A crude, 

                                                        
141 See, e.g., SIDDHARTH KARA, SEX TRAFFICKING: INSIDE THE BUSINESS OF 
MODERN SLAVERY (2008).  
142 Robert Lekachman, Capitalism or Democracy, in HOW CAPITALISTIC IS THE 
CONSTITUTION? 129 (Robert A. Goldwin and William A. Schambra eds., 1982). 
Although rarely stated, an implication of this view is that if the wealthy are 
allowed to use their money for political influence, it follows that the talented 
and energetic are getting involved in politics, which could only be a good thing 
for matters of which leaders get elected and which policies get enacted.  
143 Samuel Issacharoff & Pamela S. Karlan, The Hydraulics of Campaign 
Finance Reform, 77 TEX. L. REV. 1705 (1999) (demonstrating that piecemeal 
reforms and eviscerated statutes tend to simply reroute money into other, 
increasingly elusive and often increasingly harmful channels). 
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neoclassical view of capitalism’s institutional prescriptions and 
ideology informs Buckley’s reasoning.  

Voting with dollars: from popular sovereignty to consumer 
sovereignty. In rejecting the government “interest in equalizing the 
financial resources of candidates competing for federal office”144 that 
stood behind the candidate expenditure limits, the Buckley Court invoked 
the principle of consumer sovereignty. With contribution limits in place, 
the Court surmised that the “financial resources available to a 
candidate’s campaign . . . will normally vary with the size and intensity 
of the candidate’s support.”145 This is very much like a company in the 
economic market; companies whose goods or services are popular will, 
all other things being equal, reap higher profits than less popular 
competitors. Consumers are sovereign because they decide which 
companies will rise and which will fall. In choosing one product over 
another within the same product line or between companies, consumers 
vote with their dollars, sending signals that wise companies heed. Profits 
can then be invested in all manners—from product development to 
improved distribution—that can produce increased satisfaction for 
consumers and, accordingly, an increasing revenue stream for the 
company. It is in the incentives and freedom to gauge the market and 
satisfy the desires of consumers that capitalism proves a most responsive 
and popular system.  

If campaign contributions are like the purchasing behavior of 
consumers in this regard, then limits on campaign expenditures do 
tremendous violence to the system. Candidates who have succeeded in 
gauging the market and have thus obtained a large sum of contributions 
will be prevented from leveraging their hard (and good) work to obtain 
additional success. Referring to contributions raised by candidates, the 
Court flatly stated “[t]here is nothing invidious, improper, or unhealthy 
in permitting such funds to be spent to carry the candidate’s message to 
the electorate.”146 Indeed, it would be horribly oppressive to regulate 
how much a firm could spend of its own money. That is, money earned 
due to the popularity of its products. Imagine placing limits on how 
much money Apple could spend advertising the iPhone. If the 
government did so for the purpose of increasing the relative voice of 
some competing firm, we would all be right to object. That would 
certainly not be a free market. Consumer signals would be distorted and 
successful companies would be stripped of the advantages they had 
obtained through productive behavior.  

                                                        
144 Buckley v. Valeo, 424 U.S. 1, 56 (1976). 
145 Id.  
146 Id.  
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The Court again invoked consumer sovereignty to vilify the state 
interest in limiting the skyrocketing cost of campaigns. After 
acknowledging that spending on federal campaigns had increased nearly 
300 percent in just two decades, the Court summarily decided that this 
was “no basis for government restrictions on . . . campaign spending.”147 
The Court channeled the First Amendment to explain why:  

The First Amendment denies government the power to 
determine that spending to promote one’s political views 
is wasteful, excessive, or unwise. In the free society 
ordained by our Constitution it is not the government, 
but the people individually as citizens and candidates 
and collectively as associations and political committees 
who must retain control over the quantity and range of 
debate on public issues in a political campaign.148 

Did the Court mean the free market society ordained by our 
Constitution? It seems that the Court considered government limits on 
campaign spending to be akin to price controls or the rescission of a 
popular product from the market without good reason. Such market 
interference would indeed stop citizen-purchasers from controlling, 
through demand, which products would be offered and which would be 
discontinued, and whether prices would decrease due to popularity. As 
Lekachman puts it, one of capitalism’s merits is “the personal liberty that 
accompanies unfettered choice.”149  

Indeed, people are free to spend their entire savings on a fancy car 
and forgo college. They are free to spend as much as they can on any 
particular commodity. It is not for the State to dictate which consumer 
choices are wise and which are unwise. Regulating the expenditures of 
consumers or sellers constitutes an impermissible infringement on the 
free market ordained by capitalism. The government’s posture toward 
the market for political speech must, apparently, be laissez-faire. That is 
the ramification of living in this free market society ordained by our 
Constitution.  

Laissez-faire democracy. Another market principle at the heart of the 
opinion centers not on the rights of consumers, but on the importance of 
free competition among producers and suppliers.150 Adam Smith 

                                                        
147 Id. at 57. 
148 Id. (emphasis added).  
149 See Lekachman, supra note 142, at 128. 
150 A present-day example of such competition arises from the debate over 
health care reform. See Katherine Q. Seelye, Competing Ads on Health Care 
Plan Swamp the Airwaves, N.Y. TIMES, Aug. 16, 2009, at A1 (noting that one 
ad opposing Obama’s plan ran 115 times in 36 hours in the media market where 
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counseled that, within the limits of the “laws of justice,” “[e]very 
man [be] left perfectly free to pursue his own interest his own way, and 
to bring both his industry and capital into competition with those of any 
other man.”151 This has led to the familiar principle of government 
nonintervention, premised on a veritable faith that competition and self-
interest will lead to optimal results. By seeking to generate the greatest 
possible value with his labor and capital, each man increases society’s 
wealth. He is “led,” in the words of Smith, “by an invisible hand to 
promote an end which was no part of his intention.”152 The classical 
economic view of the government’s proper orientation to the market 
emphasizes the removal of obstacles to each person’s (and each firm’s) 
quest for gains:  

[T]he pure theory of competition, which furnished the 
main theoretical grounds for the desirability of 
unregulated capitalism, sought to demonstrate how the 
almost total autonomy of the firm and the near absence 
of all external controls were justified, provided only that 
each individual enterprise was small relative to the total 
market, hence unable to influence prices, hence 
completely responsive to the cues of the market, and so  
. . . exquisitely subject to the ultimate sovereignty of the 
consumer. The obligation of the state, then, was to 
ensure competition[.]153 

This understanding of competition responded indirectly to concerns over 
the abuse of private power, in that the inability to influence prices carries 
a concomitant inability to exploit consumers or laborers. Both could 
resort to any number of competing firms that were charging or paying 
the market rate.154  

In Buckley’s assessment, FECA’s limitation on expenditures 
constituted a form of interference (in essence a subsidy to poorer 
candidates) in an already competitive market. By encroaching on 
consumer sovereignty and disrupting the results of market competition 
that had thus far accrued, such interference constituted an inefficient and 
coercive path to eliminating corruption. In striking down the independent 

                                                                                                                            
Obama was speaking, and that most of the $57 million spent on television ads 
was spent within a 45-day period).  
151 SOCIAL REFORMERS: FROM SMITH TO JOHN DEWEY 25 (Donald O. Wagner 
ed., 1934).  
152 Id. at 20. 
153 ROBERT A. DAHL, DILEMMAS OF PLURALIST DEMOCRACY: AUTONOMY VS. 
CONTROL 108–09 (1983). 
154 See JOHN KENNETH GALBRAITH, AMERICAN CAPITALISM: THE CONCEPT OF 
COUNTERVAILING POWER 27–28 (Transaction Publishers, 1993) (1952) 
(discussing how competition solves the “problem of power”). 
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expenditure ceiling, the Court indicated that limitations on money 
spent on advocacy were in essence restraints on competition.  

Economic theory should be construed to support the opposite view, 
however, given that the “firms” competing for market dominance were 
often quite large. Reducing expenditures could have been construed as 
breaking up the two-party duopoly that had cornered the market for 
political power and succeeded in undoing consumer (or popular) 
sovereignty. As Judge Posner has noted, only a limited representation of 
viewpoints occurs in such a system.155 As for anti-competitive effects, he 
notes the “erection of legal barriers to the competition of third 
parties.”156 The simple dictates of self-interest expose in the midst of the 
two major parties a “joint interest in killing any third party . . . unless 
one of the major parties is confident that the new party will draw more 
votes from the other major party than from itself.”157 Describing 
duopolistic collusion, Posner considers that “the two parties control 
every state’s political system and can pass whatever laws are in their 
joint interest.”158 

Moreover, personal expenditure limits targeted politicians who had 
accumulated great wealth in their private economic dealings and who 
could then leverage that wealth as a competitive advantage within the 
political arena. The trouble with such an advantage, within this economic 
mode of analysis, is that it does not accrue through competition within 
the political arena. It therefore, does not correspond with the sort of 
victory over one’s political competitors that would suggest superiority or 
popularity in the political market. In short, FECA did not seek to 
interfere with an already competitive market; it sought instead to 
eliminate several of many causes of market failure. The per curiam 
opinion, however, fixated upon an incidental reduction in political 
spending that would occur, reminding Congress that “[d]emocracy 
depends on a well-informed electorate, not a citizenry legislatively 
limited in its ability to discuss and debate candidates and issues.”159 

The Court praised FECA’s disclosure requirements as the 
appropriate sort of government involvement, noting that “‘informed 
public opinion is the most potent of all restraints upon 
misgovernment.’”160 The Court supported its view with Justice 

                                                        
155 See RICHARD A. POSNER, LAW, PRAGMATISM, AND DEMOCRACY 152–53 
(2003) (criticizing the “duopolistic competition” of the two parties, noting that 
certain groups are not represented, and concluding that this system “induces 
parties to compete in the general election for the median voter”). 
156 Id. at 237. 
157 Id. at 238. 
158 Id. at 237.  
159 Buckley v. Valeo, 424 U.S. 1, 49 n.55 (1976). 
160 Id. at 67 n.79 (citation omitted). 
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Brandeis’s famous dictum: “‘Publicity is justly commended as a 
remedy for social and industrial diseases. Sunlight is said to be the best 
of disinfectants; electric light the most efficient policeman.’”161 For bad 
speech, this view suggests the remedies of transparency and additional 
speech. Bad speech should not be censored. It should be opposed in the 
market, and only then the people can decide which view to support. 
Assuming that a product is not unreasonably dangerous, we allow the 
competition of the market to determine its fate.  

Buckley’s view of the First Amendment traces its roots to a 
dissenting opinion filed by Justice Holmes nearly 100 years ago: “[T]he 
ultimate good desired is better reached by free trade in ideas[—]the best 
test of truth is the power of the thought to get itself accepted in the 
competition of the market. . . . That at any rate is the theory of our 
Constitution.”162  

Notable in this theory of free speech is its short treatment of the 
laissez-faire concept. Economists understand that “free trade” does not 
happen automatically. Free markets require that the state guarantee open 
access to the market by policing anti-competitive behavior. Any free 
market of any appreciable size is also a regulated market. 
Notwithstanding the fact that most people cannot afford to purchase 
anything in the already expensive market for media advertisements, and 
notwithstanding the tremendous inequality of wealth in America even 
before Reagan, the Court considered Congress’s program to constitute an 
unjustified interference in the market instead of a much-needed 
restructuring of the market.  

                                                        
161 Id. at 67 (citation omitted). 
162 Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., joined by 
Brandeis, J., dissenting). On the market theory of speech, see generally 
ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATIONSHIP TO SELF-
GOVERNMENT (1948). Joseph Blocher explains the light in which the market 
metaphor casts the First Amendment: “Free speech, in Holmes’s framework, is 
worthy of constitutional protection precisely because—like the free flow of 
goods and services—it creates a competitive environment in which good ideas 
flourish and bad ideas fail.” Joseph Blocher, Institutions in the Marketplace of 
Ideas, 57 DUKE L.J. 821, 824 (2008). Competition is, in Galbraith’s estimation, 
“[t]he first requirement of the classical system, as everyone is aware.” 
GALBRAITH, supra note 154, at 13. Galbraith goes on to discuss how 
competition relates to efficiency and, therefore, a more productive and just 
economic order. See id. at 17–19 (discussing the reduction of costs, the adoption 
of best practices, and a “Darwinian struggle for business survival” leading to 
“falling costs and prices”); see also OLIVER WENDELL HOLMES, THE COMMON 
LAW 77 (Harvard U. Press 1963) (1881) (“[T]he prevailing view is that [the 
state’s] cumbrous and expensive machinery ought not to be set in motion unless 
some clear benefit is to be derived from disturbing the status quo . . . . [S]tate 
interference is an evil where it cannot be shown to be a good.”). 
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Because of Buckley’s indifference to such distributive concerns 
and its endorsement of a laissez-faire approach, it resembles Lochner v. 
New York, an infamous neoclassical decision.163 In Lochner, the 
Supreme Court invalidated a state law that prevented bakery employees 
from working more than 60 hours per week. The law sought to protect 
the health of bakers and prevent bakeries from exploiting them. The 
Court treated the law as a paternalistic affront to contractual freedoms,164 
construing the Fourteenth Amendment as a contractual guarantee: “The 
general right to make a contract in relation to his business is part of the 
liberty of the individual protected by the 14th Amendment of the Federal 
Constitution.”165  

Justice Holmes, writing fourteen years before his “speech as a free 
market” dissent, disagreed with the Lochner majority. Holmes reminded 
his brethren that their opinion on certain convictions underlying such 
laws is not the test of constitutionality. He did so by noting 
contemporaneous decisions upholding a similar limitation on miners’ 
work schedules and a prohibition on sales of two different sorts of stock:  

 

[A] Constitution is not intended to embody a particular 
economic theory, whether of paternalism and the 
organic relation of the citizen to the state or of laissez 
faire. It is made for people of fundamentally differing 
views, and the accident of our finding certain opinions 
natural and familiar, or novel, and even shocking, ought 
not to conclude our judgment upon the question whether 
statutes embodying them conflict with the Constitution 
of the United States.166 

Rawls echoes precisely this sentiment in Political Liberalism, where he 
compares Buckley to Lochner: “The First Amendment no more enjoins a 

                                                        
163 198 U.S. 45 (1905). 
164 Concerns over paternalism are clear within the opinion. See Lochner, 198 
U.S. at 57 (“There is no contention that bakers as a class are not equal in 
intelligence and capacity to men in other trades or manual occupations, or that 
they are not able to assert their rights and care for themselves without the 
protecting arm of the state, interfering with their independence of judgment and 
of action. They are in no sense wards of the state . . . . [W]e think that a law like 
the one before us involves neither the safety, the morals, nor the welfare, of the 
public, and that the interest of the public is not in the slightest degree affected 
by such an act. The law must be upheld, if at all, as a law pertaining to the 
health of the individual engaged in the occupation of a baker.”). 
165 Id. at 53.  
166 Id. at 75–76 (Holmes, J., dissenting). On the topic of whether a particular 
economic theory is embedded in the Constitution, see HOW CAPITALISTIC IS THE 
CONSTITUTION? (Robert A. Goldwin & William A. Schambra eds., 1982). 
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system of representation according to influence effectively exerted in 
free political rivalry between unequals than the Fourteenth Amendment 
enjoins a system of liberty of contract and free competition between 
unequals in the economy.”167 

This was the essence of both cases. Would the Court judge the 
contested question from the standpoint of the economic or political 
sphere? Outcomes depend on such things, and through outcomes the 
boundaries of spheres change. Walzer calls the supposed rights 
vindicated in Lochner “desperate exchanges” and “trades of last resort,” 
calling health and safety regulations the “basic standards, below which 
workers cannot bid against one another for employment.”168 In function, 
Walzer notes, these regulations constitute “[a] restraint of market liberty 
for the sake of some communal conception.”169 Once strong enough, a 
communal conception can redraw the borders between spheres. Margaret 
Jane Radin describes maximum-hour limitations and the prohibition on 
child labor, among other reforms, as “reflect[ing] an incompletely 
commodified understanding of work.”170 If hours, retirement benefits, 
and health care, for example, are to be decided solely within the market 
sphere, then the human being is treated as a commodity and governed by 
economic laws.171 If, as Walzer puts it, such things are set not by the 

                                                        
167 JOHN RAWLS, POLITICAL LIBERALISM 362 (1996). Cass Sunstein has made 
the same point. “Just as the due process clause once forbade government 
‘interference’ with the outcomes of the economic marketplace, so too the First 
Amendment now bans government ‘interference’ with the political marketplace, 
with the term ‘marketplace’ understood quite literally.” Sunstein, supra note 
127, at 1398; see also Kathleen M. Sullivan, Discrimination, Distribution and 
Free Speech, 37 ARIZ. L. REV. 439, 440 (1995) (“These shifts in the political 
valence of the free speech principle have led many on the left to question that 
principle and its premises. In the view of these free speech critics, the First 
Amendment is no longer a force for liberation but a tool for entrenching the 
status quo. In their view, the time is now something like 1937 for free speech. 
On the eve of the New Deal, the Court finally stopped declaring liberty of 
contract an obstacle to minimum wage, maximum hour, and other redistributive 
economic laws. So too, they say, the Court should now remove freedom of 
speech as a constitutional obstacle to at least some kinds of legislative 
redistribution of speaking power.”); James E. Fleming, Securing Deliberative 
Democracy, 72 FORDHAM L. REV. 1435, 1455 (2004) (discussing “the new era 
of Lochner ushered in by Buckley’s understanding of the First Amendment as a 
veritable marketplace of ideas”). 
168 WALZER, SPHERES OF JUSTICE, supra note 119, at 102.  
169 Id. 
170 MARGARET JANE RADIN, CONTESTED COMMODITIES: THE TROUBLE WITH 
TRADE IN SEX, CHILDREN, BODY PARTS, AND OTHER THINGS 108 (First Harvard 
Paperback ed. 2001) (1996).  
171 I would add that child labor laws remove the fate of children not only from 
the market sphere but from the sphere of the family as well, preventing parents 
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market but, at least as a matter of minimum floors, by the democratic 
State, then politics has redrawn the borders between the market and the 
State.  

The question then in Buckley was whether the Court would permit 
Congress to decide an issue, validating a communal conception and 
requiring the market to cede ground to democracy, or whether the Court 
would invalidate such a plan as undue government interference in the 
market for speech and political finance. Underlying the doctrinal 
contours of free speech and corruption upon which the case was 
supposedly decided, one finds precisely the sort of economic theories 
that Holmes considered extra-legal and precisely the sort of boundary 
dispute Walzer discusses. The distributive consequences of this border 
conflict should not be lost on us.  

According to Sunstein, “[a] principal problem with the pre-New 
Deal Court was that it treated existing distributions of resources as if 
they were pre-political and just, and therefore invalidated democratic 
efforts at reform.”172 Indeed, the Lochner Court did not see injustice in 
formally consensual arrangements between bakeries and bakers. Nor did 
the Buckley Court consider oppressive a regime of freely donated and 
freely spent monies. Spending a great deal of money on politics was an 
act not of domination and political control, but rather of freedom and 
political participation. Neither the Lochner nor Buckley Court was 
willing to see exploitation and domination within the market domain, 
whether the market for political influence or the market for bread. 
Sunstein’s description of the pre–New Deal Court continues: 
“Regulatory adjustment of market arrangements was seen as interference 
with an otherwise law-free and unobjectionable status quo[,] a state-
mandated transfer of funds from one group for another.”173 This 
description captures a key feature of neoclassical economic theory: 
absent government coercion, “[c]ontrol, authority, power [are] concepts 
of no theoretical significance [and] all economic relationships dissolve[] 
into contracts freely and rationally consented to by autonomous 
individuals.”174 

The same principle is also evident in Buckley’s view of corruption 
and in its corresponding indifference to plutocracy. The Court 
considered corruption a danger of the utmost magnitude, but its 
definition of corruption was limited to a quid pro quo, excluding 

                                                                                                                            
from disposing of their children’s energies however they please. Such laws 
remove children from pure market or parental dominion.  
172 Sunstein, supra note 127, at 1397. 
173 Id. at 1397–98. 
174 DAHL, supra note 153, at 109. 
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systemic inequalities in political influence favoring the wealthy.175 
This sort of corruption would be akin to insider trading or price-fixing, 
which corrupt the system by forgoing the market mechanism. Even 
within a free market, some pieces of information and services are not for 
sale. The proper way for wealth to influence political policy, Buckley 
reminds us, is through reasonably sized contributions and unlimited 
expenditures, which are thought to play out in the market for ideas and 
the market for representation. The Court defined corruption broadly only 
in considering the mere appearance of corruption to be a danger worth 
avoiding.176 This is, however, a judgment about the requirement of 
popular confidence in democracy. It is not a realization that this 
confidence can be shaken by the sort of corruption inherent in vastly 
unequal degrees of political influence occurring as a function of wealth. 
Although it recognized the corruption of the democratic process through 
the direct purchase of political favors or contributions generating such an 
appearance, the Court downplayed the realities of control, authority, and 
power that obtain in a system of private financing of campaigns. This 
posture is consistent with neoclassical economic theory, which functions 
to discredit campaign finance reform as improper government 
interference in the free market.177  

Parties as Firms, Contributors as Investors, Politicians as Salesmen, 
Voters as Consumers. Buckley’s application of economic theory to 
decide issues of campaign finance amounts, quite literally, to an official 
validation of an actual market for political power. The marketplace of 
ideas is not just a metaphor.178 Because Congress did not enact a regime 

                                                        
175 See Buckley v. Valeo, 424 U.S. 1, 26–27 (1976) (“To the extent that large 
contributions are given to secure a political quid pro quo from current and 
potential office holders, the integrity of our system of representative democracy 
is undermined.”). On the significance of Buckley’s definition of corruption, see 
generally Zephyr Teachout, The Anti-Corruption Principle, 94 CORNELL L. 
REV. 341, 386 (2009) (“As the first Supreme Court decision to mention “quid 
pro quo” as the core harm against which anti-corruption measures are fighting, 
Buckley suggested a new, more mechanical way of thinking about the power of 
money.”). 
176 See Buckley, 424 U.S. at 27 (“Of almost equal concern as the danger of 
actual quid pro quo arrangements is the impact of the appearance of corruption 
stemming from public awareness of the opportunities for abuse inherent in a 
regime of large individual financial contributions.”). 
177 Because eliminating corruption is the only stable state interest of sufficient 
magnitude to justify curtailing speech, everything depends upon corruption’s 
meaning. Campaign finance scholar Robert E. Mutch notes that “there is no 
longer any agreement on what corruption means or how serious a problem it is.” 
Robert E. Mutch, Three Centuries of Campaign Finance Law, in A USER’S 
GUIDE TO CAMPAIGN FINANCE REFORM 2 (Gerald C. Lubenow ed., 2001).  
178 Cf. STEVEN L. WINTER, A CLEARING IN THE FOREST: LAW, LIFE, AND MIND 
18–19, 271–73 (2001) (noting that in Holmes’s formulation, “ideas are 
metaphorical commodities that are bought, sold and traded” and that “the 
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of mandatory public financing, a regime of private financing for 
political campaigns could persist in all political contests at all stages. 
The only exception is the final stage of presidential contests where some 
candidates might opt to accept public funds. But even there such 
candidates may have to compete against privately financed 
competitors.179 Without guaranteed funding, candidates and parties must 
raise enormous funds for their campaigns and other projects. As the 
Court itself put it, “[t]he increasing importance of the communications 
media and sophisticated mass-mailing and polling operations to effective 
campaigning make the raising of large sums of money an ever more 
essential ingredient of an effective candidacy.”180 This establishes the 
demand for money. Given Buckley’s laissez-faire approach, it also 
allows the privatized media market to determine the scope of the First 
Amendment.  

The supply side of campaign finance is also elementary: people who 
contribute to campaigns and special interests spend heavily because 

                                                                                                                            
struggle for recognition in the domain of public opinion is like competition in 
the market”). Money in politics enables this struggle to become an actual 
market, however—an important distinction.  
179 Further complicating the view that the optional public financing regime does 
much to eliminate the market for political power is the fact that only candidates 
who have raised tremendous private funds can ever expect to receive their 
party’s nomination and thus qualify for the public funds.  
180 Buckley, 424 U.S. at 26. The role of the media and the particular structure of 
the U.S. media market in generating conditions that raise candidates’ and 
parties’ demands for money should not be ignored. See, e.g., DAVID CROTEAU & 
WILLIAM HOYNES, THE BUSINESS OF MEDIA: CORPORATE MEDIA AND THE 
PUBLIC INTEREST (2d ed. 2006) (discussing advertising revenue, deregulation, 
and ownership concentration, among other issues); LANCE W. BENNETT, THE 
GOVERNING CRISIS: MEDIA, MONEY, AND MARKETING IN AMERICAN ELECTIONS 
(1992). Buckley’s observation regarding the increasing cost of campaigns has 
been made more recently and more critically with regard to democracies around 
the world. See Jan Knippers Black, What Kind of Democracy Does the 
‘Democratic Entitlement’ Entail?, in DEMOCRATIC GOVERNANCE AND 
INTERNATIONAL LAW 527 (Gregory H. Fox and Brad R. Roth eds., 2000) 
(“[T]he kind of democracy that is compatible with the new version of free 
enterprise turns out to be very expensive. With campaign contributions routinely 
in the millions of dollars, corruption becomes institutionalized.”). On the cost of 
campaigns and increasing role of money in politics generally, see, e.g., CHARLIE 
CRAY & LEE DRUTMAN, THE PEOPLE’S BUSINESS: CONTROLLING 
CORPORATIONS AND RESTORING DEMOCRACY (2004); CHARLES LEWIS & THE 
CENTER FOR PUBLIC INTEGRITY, THE BUYING OF THE PRESIDENT 2004 (2004); 
LARRY MAKINSON & THE CENTER FOR RESPONSIVE POLITICS, THE BIG 
PICTURE: THE MONEY BEHIND THE 2000 ELECTIONS (2001). For critical 
perspectives on campaign finance reform and the supposed hazards of money, 
see BRADLEY SMITH, UNFREE SPEECH (2001); RODNEY A. SMITH, MONEY, 
POWER, AND ELECTIONS: HOW CAMPAIGN FINANCE REFORM SUBVERTS 
AMERICAN DEMOCRACY (2006).  
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politics decides the outcome of the contests that matter most. 
Whether material or ideological in nature, every issue of even minimal 
importance is either decided through law or left alone by law.181 
Obtaining the latter result often requires just as much of a struggle as the 
former. Those who like to think of other social institutions as 
paramount—whether religious, familial, educational, or military—ought 
to remember that law, as directed by democratic politics, is the social 
institution with the greatest claim to legitimacy in deciding the 
boundaries of society’s many spheres.182  

Writing one year before Buckley, Landes and Posner famously 
summed up where these conditions of supply and demand get us: 
“legislation is supplied to groups or coalitions that outbid rival seekers of 
favorable legislation [and] [p]ayments take the form of campaign 
contributions, votes, implicit promises for future favors, and sometimes 
outright bribes.”183 It is on the basis of such observations, they explain, 
that interest group pluralists conclude that “legislation is ‘sold’ by the 
legislature and ‘bought’ by the beneficiaries of the legislation.”184  

Some three decades before Landes and Posner, Joseph Schumpeter 
noted similar conditions: “The incessant competitive struggle to get into 
office or to stay in it imparts to every consideration of policies and 
measures the bias so admirably expressed by the phrase about ‘dealing in 
votes.’”185 Schumpeter warned that manipulative tactics from consumer 

                                                        
181 Although he flips the terminology on its head in order to describe the 
demand for suitable policy and the supply of policy-makers, Robert Reich helps 
explain a relevant dynamic in the supply of money in politics: “The supply of 
senators, representatives, cabinet members, and senior White House staffers has 
not substantially increased over this period of time. But the demands of 
corporations seeking to influence the policy process have grown as competition 
among them has intensified. It has been like an arms race: The more one 
competitor pays for access, the more its rivals must pay in order to counter its 
influence.” ROBERT REICH, SUPERCAPITALISM 143 (2007). 
182 See, e.g., WALZER, SPHERES OF JUSTICE, supra note 119, at 15 (“Politics is 
always the most direct path to dominance, and political power (rather than the 
means of production) is probably the most important, and certainly the most 
dangerous, good in human history.”). Our shared judgment that family and 
religion are private spheres not subject to legal intervention is evidence of law’s 
empire. It is only through the codification of privacy and tolerance in law that 
this judgment is reflected in reality, and even then the law decides contests that 
shape such supposedly law-free zones. Consider, for example, the legal status of 
same-sex relationships. It is of course through politics that the law is produced, 
and it is of course through law that the projects and values of one group or 
coalition achieve lasting victory.  
183 William M. Landes and Richard A. Posner, The Independent Judiciary in an 
Interest-Group Perspective, 18 J.L. & ECON. 875, 877 (1975).  
184 Id.  
185 SCHUMPETER, supra note 104, at 287. 
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advertising were being employed in politics in order to sell policies 
and manufacture consent.186 On the compatibility of ideal democracy 
with the capitalist order, he noted that economic resources secure 
legislative goods: “[T]here are some deviations from the principle of 
democracy which link up with the presence of organized capitalist 
interests. . . . From the . . . standpoint [of classical democratic theory], 
the result reads that the means at the disposal of private interests are 
often used in order to thwart the will of the people.”187  

Posner recently returned to this topic and issued a strong challenge 
to the supposed virtues of a market for political speech: “The 
increasingly sophisticated techniques employed in public-opinion 
polling and political advertising have made political campaigning 
manipulative and largely content-free.”188 The supposedly competitive 
market for political speech, this place where all citizens would come to 
speak and to listen without censorship, is in reality a highly inaccessible 
forum in which organized interests come to accomplish their objectives 
through the most sophisticated psychological techniques that money can 
buy.  

Buckley’s Lochnerian indifference to realities of control, power, and 
authority is most visible not at the moment of validating a market for 
political power, but rather, at the moment of considering the market 
perfect despite its wealth-based inequalities and obvious failure to live 
up to the genuine dictates (or to produce the desired results) of classical 
economic theory. With regard to the inaccessibility of this market, many 
complaints over money in politics would cease if the Court and Congress 

                                                        
186 See id. at 263 (“The ways in which issues and the popular will on any issue 
are being manufactured is exactly analogous to the ways of commercial 
advertising. We find the same attempts to contact the subconscious. We find the 
same technique of creating favorable and unfavorable associations which are the 
more effective the less rational they are. We find the same evasions and 
reticences and the same trick of producing opinion by reiterated assertion that is 
successful precisely to the extent to which it avoids rational argument and the 
danger of awakening the critical faculties of the people.”); see also id. at 283 
(“The psycho-technics of party management and party advertising, slogans and 
marching tunes, are not accessories. They are the essence of politics.”). 
Galbraith had noted the same thing about the commercial realm, just as 
Schumpeter alleged. See GALBRAITH, supra note 154, at 7 (“The large 
corporation can have significant power over the prices it charges, over the prices 
it pays, even over the mind of the consumer whose wants and tastes it partly 
synthesizes.”).  
187 SCHUMPETER, supra note 104, at 298 n.8. In the same passage, Schumpeter 
explains how this phenomenon would be viewed by an economic theory of 
democracy: “From the . . . standpoint [of economic theory], the result reads that 
those private means are often used in order to interfere with the working of the 
mechanism of competitive leadership.” Id. 
188 POSNER, supra note 155, at 153. 
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agreed to a literal market for campaign contributions (and political 
power) in which each registered voter were given a $200 coupon to 
distribute to candidates of his or her choosing, or to use to post a video-
taped message on the Internet. One would begin to think of the market 
for breakfast cereal, in which everyone with a taste for this sort of thing 
can be an active consumer.  

Such egalitarian or accessible markets are one thing. The reality of 
the market for political influence, however, is another. Consider its 
similarities with the market for luxury vehicles. Ferraris and political 
power both cost a great deal. Like all commodities, they are allocated in 
accordance with one’s ability and willingness to pay, and one’s ability to 
pay is a function of one’s income and wealth (and often credit, which is 
assessed on similar bases).189 If speech is viewed as a commodity, then 
speech offered at higher prices in the market must be more valuable than 
speech offered at lower prices. Value in this case flows from the amount 
of power and influence that the speech can be expected to have. This 
“expressive value” would logically be a function of how many people 
the speech would reach and the persuasiveness of the packaging 
surrounding it. Once speech is commoditized in this way, freedom 
requires that the government refrain from regulating individual choices 
as to buying and selling. We need not worry any more over the question 
of whether speech in the political market is accessible to most 
Americans than we do over the question of whether Ferraris are 
accessible to them.  

Once we understand the market concept—free speech as in a free 
market—the rest of these conundrums are resolved. It is impermissible 
to stop the rich from purchasing more of a certain product in a free 
market economy unless the product itself is illicit. Speech is not illicit. It 
is actually desired that as many people as possible purchase it. But if 
many cannot afford it or as much of it as others, that is no more a 
problem than unequal distribution of powerful cars or designer watches. 
Granted, dealers cannot exclude any purchaser on account of race or 
gender, for example. It is not discrimination but rather the market that 
sets the price for fancy watches, powerful cars, and powerful speech. 
Each person decides how best to dispose in the market of whatever 
resources he or she can muster. This is the meaning of freedom in both 
the economy and politics.  

All of this reminds us of a crucial fact: the free market is content to 
allow differences in wealth, whether earned or unearned, to translate into 

                                                        
189 Fame is an occasional exception to this rule. One observes that celebrity 
translates into access to politicians and sometimes the basis for one’s own bid 
for office. 
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greater acquisitive power.190 The question of whether this criterion 
for power should apply within democracy’s sphere is raised poignantly 
by the system of private financing of campaigns and the homogeneity of 
the group of people that finances the system. Those who make 
contributions and expenditures of any significance just happen to be a 
subset of consumers within the luxury car market.  

Numerous studies confirm that most campaign money comes from 
white males whose most distinguishing attributes are their wealth191 and 
economic conservatism.192 At least the prevalence of the wealthy among 

                                                        
190 The market makes no apologies for this. Besides viewing the advantages of 
wealth as an incentive to succeed in the market (and thereby obtain wealth) and 
aside from the view that wealth is a sign of hard work and desert, defenders of 
the market system focus on freedom, not equality. It would not be a free market 
if individual advantages were coercively removed or artificially lessened by the 
state.  
191 In the 1998 Congressional elections, for example, contributions of $200 or 
more accounted for 66% of all contributions made. Three quarters of these 
contributions came from people who made at least $100,000 per year, and a 
majority of those characterized as the “most active donors” made at least 
$500,000 per year. Clyde Wilcox, Contributing as Political Participation, in A 
USER’S GUIDE TO CAMPAIGN FINANCE REFORM , supra note 177, at 117–18 
(labeling income “the best single predictor of giving in politics”). Wilcox cites 
studies showing that it is actually the wealthiest of the wealthy—those in the top 
5% of the total population—who give drastically more money drastically more 
often. This group gives seven times more frequently than the bottom two-thirds 
of the population combined. Id.  
192 A major study of contributors to congressional campaigns reveals a number 
of distinguishing traits. They are much more highly educated than the average 
American: Even among the occasional donors, 80% went to college, and 64% of 
the most active donors completed at least some graduate education. They are 
99% white across the board—even among those who donate merely 
occasionally. A great majority are male—between 72% and 82%. They are most 
likely to be mainline Protestants or Catholics. And the great majority are over 
46 years of age. Yet donors are not representative of any of these groups on the 
whole, not typical college-educated, wealthy, white males of some years. They 
are in fact a special cross-section of each group to which they belong. Their 
defining characteristic across all the groups to which they belong, even the 
group that is the wealthy elite, is their especially conservative views on 
economic issues. From eight years of National Election Studies data, Wilcox 
concludes that “donors are significantly more conservative than other wealthy 
and well-educated citizens on economic issues—guaranteed jobs, spending on 
social programs, affirmative action—but not on social issues such as women’s 
role or abortion, or on foreign policy.” Clyde Wilcox, Contributing as Political 
Participation, in A USER’S GUIDE TO CAMPAIGN FINANCE REFORM, supra note 
177, at 116–19 (discussing the findings from a highly acclaimed study by 
Verba, Scholzman, and Brady). 
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political donors was well known at the time of Buckley.193 Wealth 
and economic conservatism are the calling cards of the group Spencer 
Overton has aptly called the “donor class.”194 Larry Bartels’s conclusion 
from a longitudinal analysis of senators’ votes on legislation on the 
minimum wage, civil rights, government spending, and abortion 
confirms the composition of the donor class: “[T]he views of 
constituents in the bottom third of the income distribution received no 
weight at all in the voting decisions of their senators.”195 Even on matters 
of wages, thirty-three percent of Americans are apparently of no account 
whatsoever. Bartels found this to be the case “regardless of how the data 
are sliced.”196 Overton reaches the same conclusion based on the effect 
of political money emanating from such an exclusive and homogenous 
group: “When less than 2% of voting-age Americans dominate a crucial 
element of political participation like funding campaigns, a narrow set of 
ideas and viewpoints obstruct fully-informed decision making.”197 In 
explaining how these political investors convey their points of view to 
parties and candidates, Overton cites “the special access [they] enjoy at 
fundraising events.”198  

Such events respond not just to the supply of funds from campaign 
contributors seeking to influence the course of government but also (and 
perhaps primarily) to the demand for contributions caused by the 
fundraising arms race that Buckley perpetuated. The demand for money 
turns candidates, representatives, and parties into fundraisers, sellers, and 
merchandisers. Vincent Blasi considers the demands of fundraising a 
reason for campaign finance reform efforts by Congress. He, notes the 
“frustration [Congressmen] feel concerning how much time they must 

                                                        
193 Even in 1952, roughly two-thirds of all money spent on federal elections 
came from donations of $500 or more (2,300 or more in today’s dollars). 
MELVIN I. UROFSKY, MONEY & FREE SPEECH 24 (2005) (describing the history 
of campaign donations). See also RALPH MILIBAND, THE STATE IN CAPITALIST 
SOCIETY 151 n.3 (1969) (describing Senate fundraising as early as the 1960s). 
194 See Overton, supra note 115. Overton also notes Buckley’s validation of a 
market for political power: “According to the class-blind assumptions about 
political participation underlying Buckley and its progeny, the private economic 
market determines the allocation of entitlements to financial resources for use in 
the political sphere. The donor class is a natural product of the market and 
requires no legal acknowledgment or remedy.” Id. at 80–81. In Overton’s 
reading of the data, the donor class is constituted as follows: “70.2% are male, 
70.6% are age 50 or older, 84.3% have a college degree, 85.7% have family 
incomes of $100,000 or more, and 95.8% are white.” See id. at 102. 
195 BARTELS, supra note 132, at 254.  
196 Id. at 280 (“[R]egardless of how the data are sliced, there is no discernible 
evidence that the views of low-income constituents had any effect on their 
senators’ voting behavior.”).  
197 Overton, supra note 115, at 102. 
198 Id. 
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devote to courting potential donors.”199 He characterizes fundraising 
efforts as employing “electoral merchandising” and “methods borrowed 
from the marketplace that can only be described as demeaning.”200 These 
particular contours of the post-industrial order were not well accounted 
for by the architects of the economic theory that Buckley appropriated.  

Choosing Between Market Theories. Although few would ever 
suggest economic analysis as the proper tool for deciding cases, one 
could reasonably maintain that the worst aspect of Buckley is not its 
adoption of economic theory as its means of analysis but rather its 
misapplication of the same. There is a good argument to be made that 
competition was a genuine feature of the late eighteenth century world of 
the architects of classical economics. Galbraith called this moment in 
England “the time of free trade,” maintaining that “[t]he kind of 
competition that was implicit in the pioneering designs of the classical 
economists of the nineteenth century was not unrealistic.”201 Galbraith 
notes that, as late as the middle of the twentieth century in America, 
none of the wheat and cotton growers contributed an appreciable amount 
to the total supply. This related to the most important requirement of 
competition in the classical view: that “no buyer or seller [be] large 
enough to control or exercise an appreciable influence on the common 
price.”202 

                                                        
199 Vincent Blasi, Free Speech and the Widening Gyre of Fund-Raising, 94 
COLUM. L. REV. 1281, 1281 (1994); see also LARRY MAKINSON AND THE STAFF 
AT THE CENTER FOR RESPONSIVE POLITICS, SPEAKING FREELY: WASHINGTON 
INSIDERS TALK ABOUT MONEY IN POLITICS (2003) (quoting numerous members 
of Congress on the difficulty and undesirability of the private fundraising 
imperative). 
200 Blasi, supra note 199, at 1281. Also notable, on the same page, is his 
mention of “the bazaars staged by political parties to display their candidates for 
the inspection of potential contributors.” He reveals that “[m]any political action 
committees require candidate-supplicants to fill out questionnaires pertaining to 
how they would vote on hypothetical legislative proposals.” Id. at 1325 n.2 
(citing SARA FRITZ & DWIGHT MORRIS, GOLD-PLATED POLITICS: RUNNING FOR 
CONGRESS IN THE 1990S 171 (1992)). Blasi argues that the current system of 
political finance violates portions of the Constitution mentioning the republican 
form of government and representatives (Article I, § 2, Article IV, § 4, and the 
Seventeenth Amendment). See id. at 1282–83 (“The quality of representation 
has to suffer when legislators continually concerned about re-election are not 
able to spend the greater part of their workday on matters of constituent service, 
information gathering, political and policy analysis, debating and compromising 
with fellow representatives, and the public dissemination of views. . . . 
Legislators and aspirants for legislative office who devote themselves to raising 
money round-the-clock are not in essence representatives.”). 
201 GALBRAITH, supra note 154, at 15.  
202 Id. at 14.  
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Surely Justice Holmes, at the time of his 1919 “free speech as a 
market” dissent had come to labor under assumptions similar to those 
held by the architects of classical economics. He wrote before the Great 
Depression at a time when the assumptions of classical economics 
appeared reasonable and conducive to the then humanitarian ends of 
efficiency.203 What Bartels, Overton, Blasi, media analysts, and 
numerous members of Congress have since reported, however, is that a 
small class of buyers and sellers controls an appreciable amount of the 
total supply of speech and is able to effectively set the price of political 
discourse, thereby controlling access, agenda, and content. The 
assumptions that were accurate at the time of Holmes’s adoption of the 
market view no longer held as of 1976. Even by the 1940s, economists 
understood that competition required not just many sellers within any 
given market but also “many sellers doing business with many buyers[,] 
[e]ach . . . well informed as to the prices at which others are selling and 
buying.”204  

In the political sphere, this would mean, at the very least, reasonable 
pluralism and prices not artificially set by a duopolitistic party structure 
or the oligopoly of mass media conglomerates. By the 1940s, economists 
also understood that corporate consolidation in numerous markets had 
rendered the classical theory of competition empirically and theoretically 
untenable.205 The Supreme Court failed to understand the dictates of 
classical economics and, accordingly, it failed to achieve the robust and 
free debate it purportedly desired. What it achieved was a victory for 
control rather than competition—control held by the two central parties, 
several media corporations and their corporate advertisers, and a small 
class of donors and investors. This was the maintenance of existing 
wealth, not the fostering of innovation, much less creative destruction. 
This was plutocracy, not pluralism: the manufacture of consent instead 
of genuinely competitive or properly deliberative debate.  

Economic theory vindicates all of these aspirations except 
deliberation among a community of political equals. Classical economic 
theory is not classical democratic theory. Even if the Supreme Court was 
employing economic theory not to describe existing conditions but to 
obtain desired results and even if it was applying economic theory 
correctly, its effort would remain a misguided enterprise. Economic 
theory is the wrong way to judge political controversies. Attempting to 

                                                        
203 See id. at 24 (discussing the “strong humanitarian basis for this 
preoccupation” with efficiency among early economists). 
204 Id. at 14. 
205 See id. at 32–49 (noting extensive corporate consolidation, its negative 
effects on standard capitalist notions of consumer sovereignty and competition 
among firms too small to control prices, and describing new theories of 
imperfect competition and oligopoly, which show that price competition 
subsides and advertising competition thrives). 
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construct a “model economic society”206 is neither within the Court’s 
purview nor within the proper framing of the issue underlying money-in-
politics cases.207 The goal, as Congress clearly apprehended, is the 
construction of a model political society.  

Chief Justice Burger’s dissenting opinion, the first opinion to follow 
the Buckley majority opinion, would have substituted economic society 
for political society. Chief Justice Burger presented an even broader 
view of market freedom, one very much amenable to Citizens. He would 
have invalidated FECA’s contribution limits and public financing system 
in addition to its expenditure limits: “The contribution limitations 
infringe on First Amendment liberties[, and t]he system for public 
financing of Presidential campaigns is, in my judgment, an 
impermissible intrusion by the Government into the traditionally private 
political process.”208  

Although the nation had never had a public financing system for 
presidential races, Chief Justice Burger concluded that such a system 

                                                        
206 See id. at 16 (describing how the “definition of competition was gradually 
accommodated to the requirements of a model economic society,” which has to 
do with a prescriptive (or normative) role for economic theory, rather than a 
merely descriptive one). 
207 I say this notwithstanding the tremendous latitude taken by the Court in 
commerce clause cases. My point is merely that Congress has the authority to 
regulate commerce. The Court’s role is supposedly limited to judging the 
constitutionality of such regulation rather than prescribing a new set of 
regulations altogether. Buckley is vulnerable to criticism along these lines, 
principally for its lack of deference to congressional judgment in areas in which 
the Constitution is either silent or hopelessly vague. My argument, however, is 
not one for deference to Congress, for I maintain that neither Congress nor the 
Court can properly substitute capitalism for democracy. This much should be 
obvious within the context of a democratic system of government that in its 
authority to regulate commerce is obviously a separate, albeit complementary, 
project from the market itself.  
208 Buckley v. Valeo, 424 U.S. 1, 235 (1976) (Burger, J., dissenting). Justice 
Burger himself claimed to be a separatist, noting that “[r]ecent history shows 
dangerous examples of systems with a close, ‘incestuous’ relationship between 
‘government’ and ‘politics.’” Id. at 249. He considered private financing to be 
as basic to our political tradition as the separation of church and state and 
quoted Senator Baker on this point: “I think it is extraordinarily important that 
the Government not control the machinery by which the public expresses the 
range of its desires, demands, and dissent.” Id. at 248. His concerns are 
expressed in that familiar form of the slippery slope: “[D]elegate selection and 
the management of political conventions have been considered a strictly private 
political matter, not the business of Government inspectors. But once the 
Government finances these national conventions by the expenditure of millions 
of dollars from the public treasury, we may be providing a springboard for later 
attempts to impose a whole range of requirements on delegate selection and 
convention activities.” Id. at 250. 
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would lead to (or constitute in and of itself) an abuse of 
governmental power. He further assumed that this abuse would be worse 
than the abuse of private power. “There are many prices we pay for the 
freedoms secured by the First Amendment,” he wrote. “[T]he risk of 
undue influence is one of them, confirming what we have long known: 
Freedom is hazardous, but some restraints are worse.”209 This view holds 
that we have more to fear from the government than we do from private 
actors, thus justifying market control of the political sphere. The 
function of this neoclassical view is to etch out an almost unlimited 
domain for private actors, which expands market dominion up until the 
point at which it might encroach on the other spheres that conservatives 
and others would maintain—for instance, those relating to family and 
religion. The sanctity of the family and religion would amount to most of 
the restraints on privatization in a neoclassical world. We might suspect, 
for example, that sex, abortion services, drugs, and babies would remain 
market inalienable in accordance with conservative values. Of course, 
many conservatives do in fact support campaign finance reform. In the 
eyes of those free market conservatives who align with Buckley’s (if not 
Justice Burger’s) view of speech and equality, however, politics occurs 
in a market.  

In its construction of democracy as a market, equality as an 
unconstitutional motivation, and money as speech, Buckley imported free 
market baselines into jurisprudence. This flourishing of capitalist dogma 
within the Court set a bold mood and signaled that a new ideology would 
retrace the lines of legal forms. Democracy was being remade in the 
image of capitalism and additional renovations were scheduled in short 
time.  

III. BELLOTTI: CORPORATIONS AS CITIZENS  

Just two years after confronting expenditures by individuals, 
candidates, and parties in Buckley, the Court chose to confront 
expenditures by legal persons. In First National Bank v. Bellotti,210 
banks and other corporations challenged the constitutionality of a state 
law prohibiting them from making contributions or expenditures “for the 
purpose of . . . influencing or affecting the vote on any question 
submitted to the voters, other than one materially affecting any of the 
property, business or assets of the corporation.”211 These plaintiffs 
wished to spend money in order to oppose a ballot question that would 
amend the Massachusetts constitution to give the state legislature the 
power to impose a graduated income tax.212 Naturally, such a tax would 

                                                        
209 Id. at 256–57. 
210 435 U.S. 765 (1978).  
211 Id. at 768. 
212 Id. at 769. 
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be unfavorable to business executives, including those employed by 
the plaintiffs, and would reduce the disposable income of the upper 
economic strata, potentially decreasing the sales of certain products 
offered by the plaintiffs.213 Justice Powell’s plurality opinion struck 
down the law.214  

A. CORPORATE SPEECH AS INDISPENSABLE TO DEMOCRACY  

 The plurality opinion refused to frame the issue as whether 
corporations possessed First Amendment rights. Focusing instead on the 
“societal interests” served by free speech, Justice Powell described the 
issue as whether the Massachusetts law “abridges expression that the 
First Amendment was meant to protect.”215 This doctrinal refinement 
removes attention from the speaker and focuses instead on what the 
speaker is saying, thereby rendering irrelevant all of the ways in which 
corporations differ from human beings.  

As noted above, Buckley’s market view of speech focuses on 
unrestricted competition. Writing for the majority, Justice Powell 
endorsed this view, aspiring to “the widest possible dissemination of 
information from diverse and antagonistic sources.”216 Superficially at 
least, the market view forbids one to pick and choose who may 
participate. There was no question that the ballot question was a matter 
of public concern on which freedom of discussion was vital. Here, wrote 
Justice Powell, “is the type of speech indispensable to decisionmaking in 
a democracy, and this is no less true because the speech comes from a 
corporation rather than an individual.”217 In his view, a government 
restriction on corporate participation in the discussion cannot be trusted. 
Through this intervention in the market, the government could repress 
some sellers to its own advantage or that of others. Justice Powell’s 
economic theory indicated that the government could not be trusted to 

                                                        
213 Id. at 770 n.4.  
214 This much would not have surprised anyone familiar with Powell’s career, 
even in 1978. While a corporate lawyer and member of Phillip Morris’s Board 
of Directors, Powell wrote a highly influential memorandum for the U.S. 
Chamber of Commerce. The memo advocates political activity by corporations 
in order to defend their philosophy and standing in society. Powell wrote that 
“[i]t is time for American business—which has demonstrated the greatest 
capacity in all history to produce and to influence consumer decisions—to apply 
their great talents vigorously to the preservation of the [American] system [of 
free enterprise] itself.” Memorandum from Lewis F. Powell Jr. to Eugene B. 
Sydnor Jr., Chairman, Education Committee, U.S. Chamber of Commerce 
(Aug. 23, 1971), available at http://old.mediatransparency.org/story.php?storyI
D=22. 
215 First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 776 (1978).  
216 New York Times Co. v. Sullivan, 376 U.S. 254, 266 (1964) (internal 
quotation and citation omitted).  
217 Bellotti, 435 U.S. at 777. 
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narrow the gates of political speech: “Freedom of expression has 
particular significance with respect to government because ‘[i]t is here 
that the state has a special incentive to repress opposition and often 
wields a more effective power of suppression.’”218  

This locates the government as an actor with a stake in the market, 
which is precisely the position of governments at the time of Adam 
Smith’s writing of the Wealth of Nations. Smith observed that the 
function of the reigning economic system at the time, mercantilism, was 
to “increase the quantity of gold and silver in any country by turning the 
balance of trade in its favour.”219 The government did this by granting 
monopolies to favored persons, imposing tariffs to protect domestic 
manufacturers from foreign competitors, and acquiring colonies for 
purposes of extracting raw materials and capturing a market for goods. 
This is precisely how Justice Powell conceived of state involvement in 
the market for speech—the law at issue effectively granted a monopoly 
on speech to individuals, foreclosing entry into the market by banks and 
other corporations. Here, as in Justice Burger’s Buckley dissent, the 
government is conceived of as a threat, a competitor seeking to prevent 
hostile forces from expressing themselves. Such a view does not admit 
the reply that the government is the guarantor of competition, much less 
the reply that the government expresses the people’s will or guards 
democratic integrity.220 

                                                        
218 Id. at 777 n.11.  
219 Adam Smith as quoted in SOCIAL REFORMERS: FROM SMITH TO JOHN DEWEY 
18 (Donald O. Wagner ed., 1934). 
220 The progressive taxation scheme at issue would likely increase the gold 
available to the state, but, within reasonable bounds, one ought to consider its 
enactment to lie among the powers of the polis and its representatives. 
Graduated taxation is nothing like state capitalism and, even if it were, the 
Court’s ability to reinstate a more libertarian order would be nowhere justified. 
In a contest over taxation, the state must not be treated like any other entity 
pursuing profit. One must allow for the possibility that the state seeks to fund 
programs for the benefit of its lawful residents, the maintenance of public 
goods, and so on. The market view sketched out in the text above could prove 
decisive of McComish v. Bennett, 611 F.3d 510 (9th Cir. 2010), cert. granted, 
131 S. Ct. 644 (Nov. 29, 2010), a pending case that will decide the 
constitutionality of the matching funds provision of Arizona’s public funding 
system. The facts are well explained by the Ninth Circuit Court of Appeals, 
which upheld the Arizona law. See id. at 513. Under the Arizona law, publicly 
funded candidates receive additional funds once their privately funded 
opponents exceed a threshold level of spending, which functions as a trigger. 
That disbursement of funds from the state to candidates whose competitors have 
been able to spend (and earlier raise) high quantities of money can easily be cast 
as state interference in a free market. Seen in light of market precepts, it looks 
like a subsidy to an uncompetitive firm, one that might fail absent state support. 
The publicly funded candidate can also be made to look like a state-owned 
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In shifting attention from the speaker to the speech, the market 
view of speech renders the government’s action censorship or odious 
market interference. But attention cannot be completely shifted away 
from the speaker. We might ask, for example, whether the Chinese 
government could spend millions of dollars to publicize its views on 
ballot questions within the United States.221 One would think Justice 
Powell’s market view of speech would include each and every viewpoint 
on matters of public concern. He says that “[i]f the speakers here were 
not corporations, no one would suggest that the State could silence their 
proposed speech.”222 We could say the same of the Chinese, after all. 
Justice Powell explains that the “inherent worth of the speech in terms of 
its capacity for informing the public does not depend upon the identity of 
its source.”223 Foreign governments and citizens, however, ought to be 
targeted on the basis of their status regardless of whether their views are 
enlightening.224  

                                                                                                                            
company, one that has agreed to be nationalized and is henceforth state 
controlled. The assumption, again, is that the state cannot be trusted and that its 
underlying goal is to subsidize the views and candidates that it favors and 
complicate the plight of the views and candidates that it opposes. Or, in the case 
of nationalization, the assumption is that the state seeks to reap profits for itself 
and that it will use its political power to fashion conditions favorable to its own 
companies. If the Roberts Court pursues this general path, it will almost 
certainly strike down the challenged provision of the Arizona law.  
221 Foreign governments and foreign nationals (unless permanent residents) are 
barred from making contributions in any U.S. election. See generally Trevor 
Potter, The Current State of Campaign Finance Law, in ANTHONY CORRADO & 
THOMAS E. MANN ET AL., THE NEW CAMPAIGN FINANCE SOURCEBOOK, 59–60 
(2005) (discussing the history and current status of foreign national 
prohibitions). Under Justice Powell’s philosophy of free speech, the aliens’ 
status should be irrelevant to the question of whether they are entitled to First 
Amendment protections.  
222 Bellotti, 435 U.S. at 777. 
223 Id. He does, however, mention only corporations, unions, associations, and 
individuals as possible speakers.  
224 This judgment was easy for Congress to endorse in 1966 after foreign 
business and political interests funded several U.S. election campaigns. The 
notion of Philippine sugar companies and Nicaraguan dictators influencing the 
success of U.S. federal candidates was highly unpalatable. The congressional 
prohibition on foreign political contributions was widened in 1976 to include 
foreign donations, expenditures, and disbursements. See Potter, supra note 221, 
at 59–60. In general terms, these prohibitions should be understood as 
mechanisms for the maintenance of popular sovereignty. Popular consent goes 
beyond voting. If foreign actors are influential in determining which candidates 
mount successful campaigns, then those actors are helping to determine the 
range of choices available to citizens at the time their votes are cast. The same 
might be said of foreign actors who make large expenditures, even independent 
expenditures, because this is a means of influencing the public debate from 
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Justice Powell must concede that every market has certain 
requirements for access—notions of free competition cannot be taken 
literally. For this reason, he devoted serious attention to corporate speech 
and corporate legal personhood.225 It is largely because corporations are 
considered legal persons within the meaning of the Fourteenth 
Amendment (and because speech is one of the liberties protected by the 
Due Process Clause of the same) that states cannot exclude corporations 
from this market.226  

And so the plurality opinion does in fact rest, albeit partially, on the 
validation of economic entities as political citizens. Some attention to the 
right holder seems indispensable when considering what is, after all, a 
portion of the Bill of Rights enacted to protect individuals from 
oppression and to secure the fullest possible expression of their 
humanity. The question, therefore, is whether the First Amendment 
ought to be treated as a utilitarian or rights-based instrument. This 
distinction is important because a rights-based conception of speech, 
premised on the dignity of participation, need not protect large monetary 
expenditures or corporate speech. This contrasts with the utilitarian 
view, which is premised upon a free market conception of competing 
views leading to well-informed social policy.  

In citing the “societal interest” served by the First Amendment and 
“the type of speech indispensable to decisionmaking in a democracy,”227 
Justice Powell treats the First Amendment as a sort of systemic 
guarantee. In this variant of utilitarianism, free speech does not exist 
primarily to further rights but rather to facilitate the greater good that 
arises through informed decision-making.228 This aligns with the market 
view. Free speech protections create space for a free market of 
conflicting views. The utilitarian justification for a free market is an 
overall increase in utility, wrought through the gains in efficiency and 
innovation arising from competition. It is not that self-interested 
speakers are necessarily well intentioned but rather that the forces of 
self-interest, when exercised collectively, permit an increase in 
expression that enables policies resulting from political debate to be 

                                                                                                                            
within the sovereign, domestic realm. However, the point is weaker with regard 
to expenditures.  
225 Bellotti, 435 U.S. at 778–84. 
226 See id.  
227 Id. at 776–77. 
228 A utilitarian view of the Due Process or Cruel and Unusual Punishment 
Clauses, for example, would take a similar form: torturous punishments and 
trials without rights are prohibited because they tend to trigger decreased respect 
for law and social rebellion. Such prohibitions might be ignored, however, if it 
were found that the benefits exceeded the costs.  
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based on the best views, as determined through competition.229 As 
Justice Powell put it, “[t]he Court has declared . . . that ‘speech 
concerning public affairs is more than self-expression; it is the essence 
of self-government.’”230 The essence of self-government therefore is not 
the experience of self-expression and its benefits for self-realization; 
rather, it has to do with a collective function. Justice Powell left little 
doubt, adding that “self-government suffers when those in power 
suppress competing views on public issues ‘from diverse and 
antagonistic sources.’”231 The same is true for whatever technological 
innovation and gains in overall welfare might result from market 
activity.  

Justice Powell also recognized a rights-based rationale for free 
speech. He stated that the “individual’s interest in self-expression is a 
concern of the First Amendment separate from the concern for open and 
informed discussion.”232 On the deontological view, freedom of speech 
is guaranteed because the act of political expression is good in and of 
itself, the sacred right of individuals secured by liberal democracy.233 
This is the individualistic view that liberal democracy exists to secure 
rights for citizens, as opposed to the utilitarian view that rights exist in 
order to secure gains for the collective.  

The ability of corporations to secure political rights, speech 
included, depends upon the Court’s acceptance of the utilitarian or 
systemic viewpoint. In viewing corporate speech on political matters as 
valuable for securing “‘the widest possible dissemination of information 
from diverse and antagonistic sources,’”234 Justice Powell focused 
exclusively on the creation of a vibrant and competitive market for 

                                                        
229 See Buckley v. Valeo, 424 U.S. 1, 14–15 (1976) (“In a republic where the 
people are sovereign, the ability of the citizenry to make informed choices 
among candidates for office is essential, for the identities of those who are 
elected will inevitably shape the course that we follow as a nation.”).  
230 First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 777 n.12 (1978). 
231 Id.  
232 Id. 
233 Examples from other areas of constitutional law may help illustrate this 
point. Applying this particular deontological view to the Eighth and Fourteenth 
Amendments, Kafkaesque trials and medieval punishments should be forbidden 
because they are wrong per se. This judgment flows respectively from “a 
principle of justice so rooted in the traditions and conscience of our people as to 
be ranked as fundamental” and “the dignity of man.” See Palko v. Connecticut, 
302 U.S. 319, 325 (1937) (stating that to abolish rights protected by due process 
is to “violate a principle of justice so rooted in the traditions and conscience of 
our people as to be ranked as fundamental.”); see also Trop v. Dulles, 356 U.S. 
86, 100 (1958) (“The basic concept underlying the Eighth Amendment is 
nothing less than the dignity of man.”); accord Atkins v. Virginia, 536 U.S. 304, 
311–12 (2002).  
234 New York Times Co. v. Sullivan, 376 U.S. 254, 266 (1964).  
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political discourse. Buckley accomplished the same thing by 
establishing the principle that “the dependence of a communication on 
the expenditure of money [does not] introduce a nonspeech element or . . 
. reduce the exacting scrutiny required by the First Amendment.”235 Thus 
it becomes inconsequential whether political speech emanates from a 
multi-million-dollar ad campaign or a handmade sign.236  

All of this notwithstanding, the utilitarian, market-based view is in 
fact sympathetic to Massachusetts’s rationale for limiting corporate 
participation. Preventing corruption, “sustaining the active role of the 
individual citizen in the electoral process[,] and . . . preventing 
diminution of the citizen’s confidence in government”237 were 
recognized as compelling State interests and are cognizable in the market 
conception of speech. If citizens ceased participating, the market would 
languish. If quid pro quo corruption occurred, the market would be 
distorted. The plurality opinion, however, considered these dangers to be 
unsupported on the record.238 At face value, this empirical dispute is 
innocuous enough.  

In response to the State’s subsidiary argument alleging undue 
corporate influence on democracy, however, Justice Powell was defiant. 
The State contended that corporate “participation would exert undue 
influence on the outcome of a referendum vote [given that] corporations 
are wealthy and powerful and their views may drown out other points of 
view.”239 Justice Powell responded with a free market retort: “To be 
sure, corporate advertising may influence the outcome of the vote; this 
would be its purpose. But the fact that advocacy may persuade the 
electorate is hardly a reason to suppress it.”240 In support of this point, 
Justice Powell quoted Buckley’s admonition against restricting the 
speech of some to enhance the relative voice of others. He then went on 
to assign to the electorate the “responsibility for judging and evaluating 
the relative merits of conflicting arguments,” which might be facilitated 
through consideration of the “source and credibility of the advocate.”241  

The source of this argument should be familiar to the reader. If a 
product proves dominant on the market, we must assume it is because 
the product is superior, at least in the eyes of consumers who judge for 
themselves which products to purchase and which to ignore. The varying 

                                                        
235 424 U.S. 1, 16 (1976). 
236 It even became irrelevant whether the corporate speech at issue was directed 
at an issue materially affecting the corporation’s business interests. See First 
Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 781–84 (1978). 
237 Id. at 787. 
238 Id. at 789–90. 
239 Id. at 789. 
240 Id. at 790. 
241 Id. at 791–92. 
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amounts of goodwill and varying reputations that accrue to different 
brands aid in this determination. The government should not interfere in 
this process by excluding certain firms or subsidizing others.  

It is bad enough for the Court to apply economic theory, but it is 
even worse that, once again, it has misapplied economic theory. 
Schumpeter, writing twenty-eight years before Justice Powell, explains 
the first mistake:  

The ways in which issues and the popular will on any 
issue are being manufactured is exactly analogous to the 
ways of commercial advertising. We find the same 
attempts to contact the subconscious. We find the same 
technique of creating favorable and unfavorable 
associations which are the more effective the less 
rational they are. We find the same evasions and 
reticences and the same trick of producing opinion by 
reiterated assertion that is successful precisely to the 
extent to which it avoids rational argument and the 
danger of awakening the critical faculties of the people. . 
. . Only, all these arts have infinitely more scope in the 
sphere of public affairs than they have in the sphere of 
private and professional life. The picture of the prettiest 
girl that ever lived will in the long run prove powerless 
to maintain the sales of a bad cigarette. There is no 
equally effective safeguard in the case of political 
decisions. Many decisions of fateful importance are of a 
nature that makes it impossible for the public to 
experiment with them at its leisure and at moderate cost. 
Even if that is possible, however, judgment is as a rule 
not so easy to arrive at as it is in the case of the 
cigarette, because effects are less easy to interpret.242 

The Court’s misapplication of economic theory along these lines derives 
partially from the fact that the free market for political speech is, at best, 
a metaphor. For a host of reasons, including those mentioned by 
Schumpeter, speech designed to influence political policy is not like 
consumer products,243 and the process of selecting each varies in 

                                                        
242 JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY 263 (3d 
ed. 1950). Even the effects of cigarettes, however, were successfully disguised 
for a long time. See, e.g., Boerner v. Brown & Williamson Tobacco Co., 394 
F.3d 594, 594–98 (8th Cir. 2005) (providing an anecdotal example).  
243 The comparison is admittedly subject to various iterations. At issue is the use 
of money to influence voting behavior (in elections and on ballot questions). 
The money comes from independent individuals and associations, for-profit 
corporations, candidates and their committees, and parties.  
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important ways. This readily becomes a general argument against the 
application of economic theory to judge political disputes.  

Even remaining within the economic paradigm, however, and 
agreeing to its application, the plurality opinion made a second, 
significant mistake. My analysis here will draw upon sources available 
and almost certainly known to the justices on the Bellotti Court. There is 
in fact a parallel within economics to the rights-based rationale for free 
speech and significant reason to doubt that “‘the widest possible 
dissemination of information from diverse and antagonistic sources’”244 
would be achieved by invalidating the Massachusetts law.  

B. WELCOMING OLIGOPOLY 

Did it make sense for the plurality to pit large corporations against 
individual citizens in the market for political speech surrounding the 
ballot question in Bellotti? The government interest in preventing undue 
influence and maintaining the participation of the general public is 
analogous to a government interest in maintaining a truly competitive 
market in which no player gets large enough to set prices. What would it 
mean for a large corporation to be able to launch an expensive campaign 
over television, radio, and print media, while the great majority of 
individuals might only have the funds to organize a gathering for twenty 
friends at home or only enough time to picket around a town square? 
This sort of radical inequality between political speakers is the same sort 
of inequality found in the market for motor vehicles and meat products: 
just a few large firms carry on most of the activity, and accordingly it is 
difficult for new firms to enter the market. Without entry, a new firm can 
hardly expect to have customers. One can always speak, but one cannot 
always produce cars. When it comes to political speech today, however, 
broad dissemination is required for impact—both automobiles and 
political speech compete in a national, even global, market. Thus, to say 
that without entry one cannot expect to have customers is to say that 
without finding reasonably effective venues for speech, one can hardly 
expect to be heard by any appreciable number of people. Perhaps the 
government interests in preventing undue influence and maintaining 
citizen participation were astute even within the economic paradigm of 
speech adopted by the plurality.  

Entry depends on raising capital. Reasonably accessible entry is 
found where capital requirements are low and thus easy to obtain; when 
an industry is new and no firm yet has the advantages of experience, and 
a number of entrants might entertain optimism; or when new firms might 
be expected to fare well against existing firms, and thus even large 
amounts of capital could be sensibly invested in them. None of these 
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conditions obtain in the expensive media market for political speech: 
capital requirements are high at the outset (ads are expensive to make 
and to run); the industry is not new (existing firms are well established); 
and new entrants cannot be expected to fare well against existing firms 
due not just to existing firms’ experience and expertise, but also to the 
particular structure of the market.245 Massive consolidation of firms has 
already occurred, a process through which firms realize economies of 
scale and generate credit and reputations that facilitate the raising of 
capital and a broad base of loyal consumers. 

In market terms, the ability of the individual to enter the market as 
anything but a consumer appears foreclosed by these conditions, and we 
have not even begun to discuss artificial barriers to entry. Because 
becoming a producer of goods sold in a market occupied by corporate 
giants is not an individual right under the Constitution, complaints about 
such a market must be systemic or utilitarian in form. There is an 
important connection, however, between the problems with an 
oligopolistic market (where only a limited number of large firms 
compete) and concern over individual liberty. It lies in the fact that, as 
Adam Smith recognized, the free market is about much more than social 
utility. Smith believed in “sacred and inviolable” rights, which included 
each person’s property in his own labor.246 The workman has the right to 
dispose of his labor as he pleases, and others have the right to offer him 
employment if they wish. Government interference with either, whether 
through preference or restraint, therefore constitutes “a manifest 
encroachment upon . . . just liberty.”247 Absent such interference, Smith 
predicted that “the obvious and simple system of natural liberty [would] 
establish[] itself of its own accord.”248 He counseled that while 
respecting the “laws of justice,” “[e]very man [be] left perfectly free to 
pursue his own interest his own way, and to bring both his industry and 
capital into competition with those of any other man.”249 But what was it 
that his advice implied? 

Smith assumed a relatively accessible market of more than several 
competitors of a normal size, which happens to be a sort of market that 
would both accommodate natural liberty and produce efficiency. He did 
not attempt to account for today’s corporate consolidation, hardly 
imaginable in his day, and the realities of imperfect competition and 
oligopoly. Competition had certain common-sense parameters in Smith’s 
time, and as social and market conditions changed, so did the economic 

                                                        
245 See JOHN KENNETH GALBRAITH, AMERICAN CAPITALISM: THE CONCEPT OF 
COUNTERVAILING POWER 34 (Transaction Publishers, 1993) (1952) (discussing 
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theory of competition. Originally, markets were thought of as either 
competitive or monopolistic. Then, following massive corporate growth 
into the beginning of the twentieth century, “a singularly important 
series of studies . . . [showed] extensive concentration in American 
industry . . . .”250  

Galbraith states the implications of corporate expansion and 
consolidation. Short of monopoly, this process produced situations of 
“few sellers or oligopoly.”251 In a competitive market of many 
producers, “some of them will certainly seize upon any known 
innovation.”252 In an imperfectly competitive market of just a few 
producers, “there is a chance that none will assume the initiative,” opting 
instead for a “profitable and comfortable stagnation.”253 Within an 
oligopolistic market, the “producer now has measurable control over his 
prices.”254 Two important implications arise: “prices no longer reflect the 
ebb and flow of consumer demand,”255 and “it no longer follows that any 
of the old goals of social efficiency are realized.”256  

Another major proposition Galbraith develops is that “a convention 
against price competition is inevitable under oligopoly.”257 Competition 
is routed into other forms and the implications are only too well known 
today:  

[C]ompetitive energies are normally concentrated on 
persuasion and, especially in consumers’ goods, on 
salesmanship and advertising. The cigarette 
manufacturer recruits customers, not by the self-
defeating and dangerous device of cutting cigarette 
prices but, with the unreluctant aid of his advertising 
agency, by the recourse to the radio, billboards and 
television screens and through magazines and the press. 
This is competition but no longer the kind of 
competition that is eligible for the liberal’s defense. On 
the contrary, the very instrument which once rewarded 
the community with lower prices and greater efficiency 
now turns up assailing its ear with rhymed commercials 

                                                        
250 GALBRAITH, supra note 245, at 37.  
251 Id. at 41.  
252 Id. at 43–44. 
253 Id. at 44. 
254 Id. at 43. 
255 Id. at 44. 
256 Id. at 43.  
257 Id. at 46. Galbraith does not mean that some cars will not be cheaper than 
others. He refers to the more extreme phenomenon of price cutting. See id. at 
44–45.  
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and soap opera . . . . Competition becomes an exercise in 
uniquely ostentatious waste.258  

These dynamics, even more accelerated in Justice Powell’s time, were 
obvious in the media—that is, in the same fora that the Bellotti plaintiffs 
would occupy.  

By allowing economic entities of vastly superior resources and 
startling size to enter what otherwise would be a market of individual or 
at least relatively small “speech producers,” Justice Powell welcomed 
oligopoly. He acknowledged that corporate participation would likely be 
“highly visible” compared to other forms of political participation.259 He 
proposed disclosure as a remedy, as though one could be consoled by 
knowing which particular firms had subjected consumers and would-be 
producers to the domination of an imperfectly competitive and 
inefficient market.260 The easiest way out of the obvious market 
distortion caused by corporate speech was to rely on the myth that most 
human beings are capable of teleporting above social structure and 
forming opinions independently. And so Justice Powell reminded his 
readers that the “people in our democracy are entrusted with the 
responsibility for judging and evaluating the relative merits of 
conflicting arguments.”261  

Ultimately, he is right—responsibility lies, in the end, with each of 
us. But as a matter of political society he is gravely mistaken. Individual 
responsibility is no answer to a state-sanctioned market of giant speech 
producers whose focus groups and psychology consultants have 
systematically disproved the naïve belief that most of us are 
unsusceptible to cognitive errors. Moreover, the responsibility in this 
matter lies with Congress and the Court who are entrusted with the task 
of structuring and protecting a political order in which individual 
responsibility would have any hope of bearing fruit. In welcoming 
oligopoly, the Bellotti plurality applied a crude and simplistic notion of 
capitalism to determine democracy’s shape. 

IV. ALTERNATIVES TO NEOCLASSICAL JURISPRUDENCE  

To help explain why these are “uncomfortable times” in Washington 
today, the Wall Street Journal reported that “[t]he laissez-faire 
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259 See First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 792 n.32 (1978) 
(“Corporate advertising, unlike some methods of participation in political 
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260 See id.  
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shibboleths of the last 30 years are in pieces on the ground.”262 Not 
so on the Court. The previous two parts of the Article explored the 
doctrinal origin and meaning of Citizens’s neoclassical dictates. It should 
now be clear that Citizens resuscitated the crude and simplistic version 
of capitalist theory featured in Buckley and Bellotti. These earlier cases 
invoked outmoded economic laws to discern the meaning of political 
laws, and thus reshaped democracy in capitalism’s most distorted image. 
The Roberts Court eagerly repeated this task, judging the desirability of 
corporate electioneering by a host of neoclassical criteria and 
suppositions—open markets, unrestrained competition, the necessarily 
jealous and oppressive spirit of government intervention, and so on. 
These moves were performed openly and dramatically, as though to 
announce the continuation of an era begun with Buckley and unprofitably 
interrupted by Austin and McConnell.  

Although faith in unregulated markets represents an extreme 
proposition, faith in markets more generally does not. That faith is 
nothing short of one of the two greatest organizing principles of 
American institutional design. Everyone professes to understand that 
capitalism is the reigning system within our economic sphere. Everyone 
professes the same with regard to democracy’s status within the political 
sphere. Definitional problems and social variations aside, nobody 
seriously questions that these are supposed to be different systems that 
belong to different spheres. Nonetheless, these foundational 
boundaries—these institutional dividing lines—are coming undone.  

The attitudes and orientations that characterize one or the other of 
these systems naturally affect our habits and customs, even in other 
social spaces. Free market talk and neoclassical theory’s articles of faith 
can, as Sumner wrote of social habits and conventions, “exert[] a strain 
on every individual within [their] range.”263 It is impossible to remain 
autonomous from these powerful components of American culture. Their 
precepts operate like folkways, habits of thought and action that appear 
as “products of natural forces which men unconsciously set in 
motion.”264 Citizens’s application of neoclassical precepts is notable, 
however, in its knowing audacity. This was not an incognizant Court, 
unconsciously acting out the neoclassical customs of its class. The 
opinion came, rather, in the form of a manifesto that announced a 
commitment to judging political controversies by neoclassical standards. 
Sumner writes that “[folkways] are not noticed until they have long 
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existed and it is still longer before they are appreciated,” but he 
makes reference to a subsequent moment of the sort signaled by 
Citizens: “[A] higher stage of mental development must be reached 
before [folkways] can be used as a basis from which to deduce rules for 
meeting in the future problems whose pressure can be foreseen.”265 This 
is the defining general feature of Citizens: the opinion deduces the rules 
of the political process from broad, neoliberal precepts. Other precepts 
are preferable.  

A. SEPARATISM AND INSTITUTIONAL ECONOMIC THEORY 

The two most notable aspects of Citizens and the particular aspects 
of Buckley and Bellotti that it emphasizes require a response. First, 
Citizens applied economic theory to determine a democratic matter. 
Second, it applied a particular economic theory. The first aspect of the 
case raises the question of whether the norms and values of the market 
sphere are appropriate to the political sphere. This question can be 
framed in many general ways: whether capitalism should govern 
democracy; the extent to which the market should replace the 
government; whether a capitalist theory of democracy is a properly 
democratic theory; whether there should be autonomy between the 
spheres of the market and politics; and so on. These are questions about 
spheres and categories, questions about whether one way of thinking is 
appropriate in all venues. The most promising response to this matter is a 
particular approach to pluralism that I call “separatism.”266  

The second aspect of Citizens raises a different sort of question: 
Assuming that we agree that economic theory is a proper lens to apply to 
democratic controversies, then we must ask whether neoclassical 
economic theory is the best economic theory available. The most 
promising alternative comes under the label of institutional economic 
theory, a general category of macroeconomic thought notable for its 
sensitivity to oligopoly, concern over concentrated wealth, and openness 
to a role for government in keeping the market free and competitive.  

                                                        
265 Id. at 4.  
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REV. 2353 (2007) (arguing that the earlier separation problems involving 
church-state relations and the powers of the federal government have something 
to teach those of us concerned with money in politics). Underlying the 
separation of powers and the separation of church and state one finds the 
separatist instinct of protecting democracy from the forces that would co-opt it. 
Because of the framers’ experience with monarchy and familiarity with 
theocracy, they understood that popular sovereignty and political equality were 
vulnerable to alternative means of allocating power, especially those premised 
on nobility and religious conviction. Today, it is the power of wealth that strains 
the maintenance of democratic norms. 
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Buckley, Bellotti, and Citizens contain a series of what I call 
“entanglements”—instances in which economic notions are imported to 
decide the shape of political values. These entanglements were explained 
in the preceding parts of the Article: money is speech, corporations are 
citizens, democracy is a market, the market must remain free from 
government intervention, and so on. Separatists challenge these 
entanglements in principle by insisting that market conceptions are 
inappropriate to the political sphere. Meanwhile, supporters of 
institutional economics challenge the same entanglements only in 
application by suggesting that neoclassical prescriptions are the wrong 
way to obtain a vibrant political marketplace.  

Both separatism and institutional economic theory figure 
prominently in the dissenting opinions authored in Buckley, Bellotti, and 
Citizens, among other cases, as well as in the majority opinions in Austin 
and McConnell. These approaches explain the support for the limits on 
money in politics, such as those considered in Buckley and McConnell, 
as well as support for the bans on certain types of corporate 
electioneering, including those at issue in Bellotti, Austin, and Citizens. 
The basic contours of these alternatives to neoclassical jurisprudence are 
noted here in conclusion. They are the best two responses to the Citizens 
manifesto. 

Justices White and Stevens have been separatism’s strongest 
adherents. “What [FECA] regulates,” Justice White reminded the Burger 
Court, “is giving and spending money, acts that have First Amendment 
significance not because they are themselves communicative with 
respect to the qualifications of the candidate, but because money may be 
used to defray the expenses of speaking . . . .”267 Justice White insisted 
that “money is not always equivalent to or used for speech even in the 

                                                        
267 Buckley v. Valeo, 424 U.S. 1, 259 (1976) (White, J., dissenting). Justice 
White further notes that many federal laws have had incidental effects on 
speech. See id. at 262–63 (discussing labor laws, antitrust, and taxation). He 
deepens this approach somewhat in his dissent to Federal Election Commission 
v. National Conservative Political Action Committee, 470 U.S. 480 (1985):  

The First Amendment protects the right to speak, not the right 
to spend, and limitations on the amount of money that can be 
spent are not the same as restrictions on speaking. I agree with 
the majority that the expenditures in this case ‘produce’ core 
First Amendment speech . . . . But that is precisely the point: 
they produce such speech; they are not speech itself. At least 
in these circumstances, I cannot accept the identification of 
speech with its antecedents. Such a house-that-Jack-built 
approach could equally be used to find a First Amendment 
right to a job or to a minimum wage to ‘produce’ the money 
to ‘produce’ the speech.  

Id. at 508 (White, J., dissenting).  
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context of political campaigns.”268 He wished to prevent politics 
from becoming or being perceived of as a market: “The holding perhaps 
is not that federal candidates have the constitutional right to purchase 
their election, but many will so interpret the Court’s conclusion in 
[Buckley].”269 He contextualizes these dangers within a key separatist 
goal: the “integrity of federal campaigns.”270 What Justice White 
referred to, then, is the incursion of markets into the political terrain. 
This is what threatens the integrity of politics in the separatist view. And 
it is the opposite of Justice Burger’s view, which maintains that the 
integrity of politics depends on its continuing presence within the private 
(economic) sphere, far away from the reach of the state.271  

Justice Stevens later stood on Justice White’s shoulders, offering “a 
new beginning” in this area of law. “Money is property; it is not 
speech,”272 he wrote ten years before Citizens. This doctrinal change 
would eliminate the exacting scrutiny of campaign finance rules 
currently demanded by the First Amendment.273 The separatist rationale 
for such a change involves resistance to tyranny. In justifying the 
Massachusetts law struck down in Bellotti, Justice Rehnquist said that 
“the States might reasonably fear that the corporation would use its 
economic power to obtain further benefits beyond those already 
bestowed.”274 Building on this, Justice White cautioned that such 
economic power “may, if not regulated, dominate not only the economy 
but also the very heart of our democracy, the electoral process.”275 
Within tyranny of all forms, the separatist sees a simple design: the 
dominant good from one sphere has become the dominant good in 
another.276 Consider, for example, what happens when money, 
piousness, or family lineage become the dominant criterion for political 

                                                        
268 Buckley, 424 U.S. at 263 (White, J., dissenting).  
269 Id. at 266. 
270 Id. The separatist notion of integrity is systemic, deriving from autonomy 
between systems. Enabling market practices within campaigns threatens the 
integrity of campaigns in the systematic sense that a foreign system has 
impinged upon the system that has a rightful claim to the matters at hand.  
271 See supra notes 208 & 209 and accompanying text. 
272 Nixon v. Shrink Miss. Gov’t PAC, 528 U.S. 377, 398 (2000) (Stevens, J., 
concurring).  
273 Id. at 399 (“The right to use one’s own money to hire gladiators, or to fund 
‘speech by proxy,’ certainly merits significant constitutional protection. These 
property rights, however, are not entitled to the same protection as the right to 
say what one pleases.”). 
274 First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 826 (1978) (Rehnquist, 
J., dissenting).  
275 Id. at 809 (White, J., dissenting).  
276 See generally MICHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF 
PLURALISM AND EQUALITY (1983). 
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power. The words for these systems say enough: plutocracy, 
theocracy, and aristocracy.277  

In contrast to maintaining an ordered, pluralistic conception of 
society, the Austin majority sought to ensure rather pragmatically that 
market conceptions of speech were actually brought to fruition. The 
Court noted that corporate economic advantages can be leveraged to 
obtain “an unfair advantage in the political marketplace.”278 The Court 
construed the limitations on corporate power at issue as “ensur[ing] that 
expenditures reflect actual public support for the political ideas espoused 
by corporations.”279 The problem, then, is not the idea of voting with 
dollars per se, but rather the reality that the votes are not tallied 
correctly. Institutional economics, like neoclassical economics, is 
concerned with efficiency and competition but offers different 
prescriptions to obtain those goals.  

Dissenting in Rent Control, decided well before Austin, Justice 
White drew attention to the contrast between the declining role of 
individual participation and “skyrocketing” contributions from corporate 
sources. He noted “[s]taggering disparities . . . between spending for and 
against various ballot measures”280 and “increasing evidence that large 
contributors are at least able to block the adoption of measures through 
the initiative process.”281 This brought him to the conclusion that 
“enormous contributions from a few institutional sources can 
overshadow the efforts of individuals[, and] may . . . discourage[] 
participation in ballot measure campaigns . . . .”282 These sorts of 
observations might just as easily be made about imperfectly competitive 
markets, especially those dominated by a few large firms. The 
institutional approach counsels government regulation for the purpose of 
correcting market failures, not for the purpose of protecting politics from 
the dominance of market currency and market conceptions of the good.  

                                                        
277 See MICHAEL WALZER, THINKING POLITICALLY: ESSAYS IN POLITICAL 
THEORY 53–67, 60 (David Miller ed., 2007) (“[T]here should not be room for 
the kind of economic power that shapes and determines public policy, any more 
than for the high ecclesiastical authority that routinely calls upon the ‘secular 
arm.’”). 
278 Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 659 (1990) (quoting 
FEC v. Mass. Citizens for Life, Inc., 479 U.S. 238, 257 (1986)) (internal 
quotation marks omitted).  
279 Id. at 660. 
280 Citizens Against Rent Control v. City of Berkeley, 454 U.S. 290, 307 (1981) 
(White, J., dissenting). 
281 Id. at 308. 
282 Id. 
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B. THE CITIZENS DISSENT 

Much like Justice White’s jurisprudence, Justice Stevens’s 
dissenting opinion in Citizens combines elements of separatism and 
institutional economic theory into a forceful retort to the neoclassical 
faith. Acknowledging concerns about genuine political speech, Justice 
Stevens states that “[c]ampaign finance distinctions based on corporate 
identity tend to be less worrisome . . . because the ‘speakers’ are not 
natural persons, much less members of our political community . . . .”283 
Earlier he had explained that “[t]he financial resources, legal structure, 
and instrumental orientation of corporations raise legitimate concerns 
about their role in the electoral process . . . .”284 “Corporations have no 
consciences, no beliefs, no feelings, no thoughts, [and] no desires,” 
Justice Stevens remarked. Not to be outdone by the majority’s audacity, 
he made it clear that his opinion was also a manifesto of sorts: 
“[Corporations] are not themselves members of ‘We the People’ by 
whom and for whom our Constitution was established.”285 Adding to 
this, he listed certain fundamental concerns of the First Amendment that 
vary significantly from the neoclassical vision and would not support 
corporate electioneering: “protecting the individual’s interest in self-
expression,” helping to “make men free to develop their faculties,” 
respecting “their dignity and choice,” and “facilitat[ing] the value of 
individual self-realization.”286 

He thus offers two separatist notions: first, corporations, at least 
when “speaking” through their general treasuries, are entities from the 
economic sphere and have no place as such within the political sphere; 
second, the political sphere is much more than (or simply not) a 
marketplace—it is, Justice Stevens suggested, a place where citizens 
develop their humanity through membership in a community of political 
equals. It is in this sort of light that Justice Stevens would validate a state 
interest in “preserving the integrity of the electoral process . . . .”287 He 
considers this integrity to be compromised when officeholders decide 
issues not on the “merits or the desires of their constituencies,” but 
“according to the wishes of those who have made large financial 
contributions.”288 He labels this dynamic “undue influence”289 and 
considers it part of “corporate domination of politics.”290 To Justice 
Stevens, the constitutional validation of this domination is the death 

                                                        
283 Citizens United v. FEC, 130 S. Ct. 876, 947 (2010) (Stevens, J., dissenting). 
284 Id. at 2. 
285 Id. at 76. 
286 Id. at 76–77. 
287 Id. at 50. 
288 Id. at 59. 
289 Id. at 57, 59–60. 
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knell of “democratic integrity.”291 In contrast to corporate 
domination stands the separatist goal of a relatively autonomous political 
sphere. The maintenance of this autonomy is synonymous with the 
maintenance of boundaries between the political and market spheres, a 
task accomplished by the sorts of regulations at issue in Buckley, 
Bellotti, and Citizens.  

Within the same pages of his Citizens dissent, Justice Stevens also 
validates the market conception of speech. He approaches this market 
from a different standpoint from the majority, however, writing that 
“aggregations [of wealth] can distort the ‘free trade in ideas’ crucial to 
candidate elections . . . .”292 Distortion relates to the disproportionate 
power that money provides for an idea, regardless of that idea’s worth or 
its degree of support among the populace. Justice Stevens, like a good 
institutional economic theorist, is also concerned with maintaining a 
genuinely competitive and accessible market: “In the real world . . . 
corporate domination of the airwaves prior to an election may decrease 
the average listener’s exposure to relevant viewpoints, and it may 
diminish citizens’ willingness and capacity to participate in the 
democratic process.”293 The qualifier “in the real world” is itself an 
important distinction, because neoclassical economics famously 
prioritizes general precepts over actual human dynamics.294 

In the end, we see stark differences between neoclassical 
jurisprudence and these alternative approaches. The differences flow 
from sincere disagreement over a number of interrelated issues: the 
purposes of the First Amendment, the meaning of representation and 
participation, the nature of corporations, the nature of government, the 
definition of corruption, the meanings and constitutional status of core 
values such as freedom and equality, and so on. This sort of struggle 
between values is the essence of constitutional law in our society and 
one can only hope that the values will be made as transparent as possible 
and that their victory or defeat will flow from reasoned argument rather 
than ideological faith.  

We must not forget, however, that neoclassical values have a greater 
onus in these regards. They belong to another sphere and their triumph 
within constitutional interpretation announces “judicial capture.” This is 
the parallel within the judicial branch to what in other branches is called 
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institutional economics, seeks to remedy this neoclassical failure. See, e.g., 
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Spring 2011] Citizens United as Neoliberal Jurisprudence  467 

“legislative capture,” that state of affairs in which special interests 
control public policy. Within the judicial branch, it is not the case that 
economic currency, along with the access and influence that it buys, has 
unduly influenced the debate. Rather, economic norms and values have 
done so, permeating the minds of Supreme Court justices. It does not 
follow, however, that all values are equally appropriate within our liberal 
democratic framework.  

The fact that a majority of the Roberts Court believes in neoclassical 
precepts does not mean that those precepts thereby gain legitimacy in the 
interpretation of constitutional norms. Authority and legitimacy must not 
be confused. Some loyalty to liberal democracy itself is required lest the 
nation convert to a different sort of system. Plutocracy, like its cousins 
aristocracy and theocracy, is anathema to our political tradition. Some 
constitutional choices must be off the table if the very design of our 
political society is to be maintained.295 Simply stating that the First 
Amendment demands unrestricted financial competition in a market for 
speech does nothing whatsoever to cure the tyranny thus invited. It may 
disguise that tyranny as the protection of liberty, but such moves should 
not mystify us. Slavery itself was validated through notions of freedom 
located within the constructs of contract and property. It is through 
recognizing that no freedom, whether expressive or otherwise, can be 
unbounded that the spell can be broken.  

The same result obtains if we scrutinize the concept of expression 
more closely, for certain logical leaps are required to consider money a 
form of political expression. The notion of money as speech is a 
categorical error, as are the notions of persons as property and 
corporations as persons. The sorts of shifts involved in making economic 
currency into political currency, people into property, and property into 
people are nothing less than the logical structure of tyranny.  

What brings a Justice to endorse a neoclassical, economic view 
within the democratic sphere is a question whose answer will probably 

                                                        
295 Germany’s constitution is interesting in this regard. It gives Germany the 
title of a “fighting democracy,” meaning the sort of democracy that provides 
internal safeguards against transformation into a different sort of system. 
Articles 21 and 79 of the constitution establish that political parties seeking to 
“impair or abolish the free democratic basic order” are unconstitutional, as 
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dignity, Germany’s status as a “democratic and social federal state,” the right to 
resist anyone who tries to abolish the constitutional order, and the principle that 
“all state authority emanates from the people.” See GRUNDGESETZ [GG] 
[Constitution] (F.R.G.), translated in DAVID P. CURRIE, THE CONSTITUTION OF 
THE FEDERAL REPUBLIC OF GERMANY 343, 352, 375 (1994). 
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always remain obscure. But it bears repeating that subjective values 
are the beginning, not the end, of contested exercises in constitutional 
interpretation. Ideological differences over the meaning of freedom and 
equality—and indeed over the proper dominion of religious, economic, 
and political spheres—have shaped the Court’s jurisprudence in 
countless areas. Such matters are the lifeblood of constitutional law; 
strangely, however, they are rarely analyzed in such terms.296  

What remains to be done is to further explore the strains of 
separatism and institutional economic theory that comprise the best 
alternatives to neoclassical jurisprudence. Until these approaches are 
fleshed out, the choice between competing values cannot be fully 
appreciated. Also required for a full hearing on this matter is an 
examination of the few but notable efforts to justify the Court’s 
neoclassical approach. All of this is necessary to complete the 
descriptive inquiry into the way things are and to continue the normative 
inquiry into the way things should be. This will be taken up in 
subsequent work. For the present time, it is my hope that this article has 
exposed the surprising ideological commitments decisive in seminal 
money-in-politics cases and made a good case that the Roberts Court is 
involved in a fundamentally anti-democratic activity: erasing borders 
and reshaping values such that the democratic sphere becomes a mere 
appendage of the market sphere.  

                                                        
296 For notable exceptions to this general trend, see Cass R. Sunstein, Political 
Equality and Unintended Consequences, 94 COLUM. L. REV. 1390, 1392 (1994) 
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